
Editorial: The Attorneys Speak

In this issue two previously published papers written by attorneys and drawn from the
legal literature are presented. The first paper, Rational Life Care Planning by W. Kreuscher
also presents a defense attorney’s view of life care planning and is responded to by Drs. Jeanne
Patterson and Frank Woodrich. Kreuscher begins his paper with the following observation: “In
serious injury cases, plaintiff ’s life care plans often appear to be litigation driven and designed
to make potential damages as high as possible.” Likewise, the defense is obviously interested
in maintaining the “least costly services available.” This paper also incorporated many of the
ideas contains in an earlier publication by Jeanne and Frank (see RehabPro, 2003, 11(3), 41-
46). Again, like the first paper, Kreuscher writes from a “defense” perspective and offers many
suggestions for defense attorneys on how to cross examine the plaintiff ’s life care planner. In
addition, several cases already adjudicated are included that illustrate issues relevant to the
defense’s point-of-view.

The next paper, written by R. Patterson, takes an Irreverent Look at Life Care Planners and
is responded to by Dr. Roger Weed. Patterson covers a variety of topics including who is the
life care planner (“an expert who can be used to enhance damages”), the lack of a national
certification, the relevance to the Daubert ruling, the follow-up of the Texas case of
Daubert/Robinson, adherence to a life care plan “standard of care,” life care planning
testimony as hearsay evidence, along with suggestions on how to cross exam a life care
planning expert. This paper provides a view of life care planning from the perspective of a
defense attorney, and Dr. Weed’s comments may surprise the reader.

Finally, a case summary is provided of an interesting case arising out of the horrific day
in NYC on 9/11/2001. Dr. Charles Kincaid, a life care planner in this case, creatively used his
skill and expertise to provide information to the court which resulted in a financial award for
the plaintiff. This case illustrates the type of case that is perhaps out of the ordinary, but
nevertheless, an important contribution to the work of life care planning.

The Case of John Child is a most interesting case involving half sister who was a care
provider for young brother. “John Child” was born in 1993 with eventual severe limitations as
a result of autism, ultimately requiring supervision and care on a 24 hour basis. A half-sister,
“Jane” lived in the home of John Child and helped to provide the needed services for care by
providing financial support; Jane worked in one of the twin towers and lost her life on
9/11/2001. As a consequence, a significant portion of the financial support for John Child was
lost. A conservative estimate of Jane’s financial contribution would have been an estimated
$465,000 until Jane reached an age of 65 years (and then a reduced financial contribution
through age 75). John was 16 years younger than Jane and would have expected to have a
normal life expectancy.

Based on a variety of medical and specialists’ reports over a period of five years, including
Dr. Kincaid’s numerous interviews and consultations, a life care plan developed for John
resulting in a listing of immediate and future needs of John of both non-medical and medical
needs in order to assist John reach maximum functioning for independence and participation
in the community. The interesting aspect of this case is that the financial award for the recipient
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was not based on an injury or accident, but rather for the loss of a primary care giver for John.
The report developed by the Life Care Planning expert illustrates both a creativity and
problem-solving approach in the resolution of a difficult situation. In that regard, the journal
is most desirous of receiving similar types of creative and unusual cases than can be included
in future issues of the journal; cases such as this case can be very instructive for our readers.

All three of these papers are printed in this issue with the permission of the authors; we
appreciate the opportunity to share these interesting and relevant papers. 

Tim Field, Editor
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Rational Life Care Planning

I. Introduction
In serious injury cases, plaintiffs’ life care plans often appear to be litigation driven and designed to make

the potential damages as high as possible. This is probably more common in nonfire cases involving paralysis or
head injury, but also occurs where fires are connected with significant personal injuries.

Similarly, the defense sometimes takes the opposite approach seeking the least costly services available.

Numerous cases and authorities discussing life care plans can help defense practitioners in both situa-
tions. They illustrate issues and approaches for challenging the overzealous plaintiffs’ life care plan as well as
pitfalls to avoid in the defense’s own advocacy.

II. Fire Case
Bonin v. Ferrellgas, Inc., 2003 La. App. Lexis 2265 (La. App. 3 Cir. 2003), for example, involved a propane

gas line fire seriously injuring six young adults. The plaintiffs submitted a life care planner’s future medical
costs projections. The appellate court reversed as “unreasonable” a jury defense verdict and calculated the dam-
ages based on the record.

The life care plans in Bonin may not have been litigation driven, and the court accepted many of the
projections, but the issues were typical of concerns that defense counsel must address. The discussion showed
why defense counsel must insist that plans actually fit with the treating doctors’ recommendations and the actual
care plaintiffs seek.

Bonin noted that defense counsel rebutted the treatment projections by pointing to recommendations
the plaintiffs had not pursued from the time the plans were developed until trial. The court accepted the life care
expert’s explanation “concerning certain recommendations which he had not yet discussed with the Plaintiffs.”
Id. at 25. However, with other therapies the treating doctors continually recommended that plaintiffs had not pur-
sued, the court found the plaintiffs were “not likely to incur these expenses in the future.” Id. at 25. The therapy
projections disallowed as “too speculative” included in-patient evaluations and programs earlier recommended,
but not pursued. Id. Allowed in the projections were group and individual counseling plaintiffs previously
sought; however, family counseling and biofeedback projections were disallowed since they had not previously
been engaged in and there was nothing supporting the projection that plaintiffs would incur the costs. Id. at 26.

The court also found “case manager” projected costs “highly inflated.” Id. The court’s basis was that the
plan called for plaintiffs to meet a case manager once a month, but the case manager (who was also the life care
planner) testified they did not meet on a monthly basis. Id. The court found that two, not 12, case manager ses-
sions were adequate. Id.

The court said evidence supported plaintiffs’ lawn maintenance and housekeeping costs. Id. at 27. Fur-
ther, since the treating plastic surgeon and an independent plastic surgeon corroborated the testimony, the court
allowed future medical supplies and equipment, check-ups, and future surgery costs. Id.

Bonin illustrated that both the plaintiffs’ plan and the defendant’s response should fit with the actual care
plaintiffs are receiving as well as how the treating doctors’ and other medical testimony can influence the outcome.
The opinion also emphasized how vital it is to pin down the bases (or lack of) for the life care projections as well as
to seek a foundation for defendant’s response.

Bonin disallowed items that probably were relatively minor compared with the cost projections allowed.
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However, because the costs in life care plans often are projected over a life expectancy or at least over many years,
even the minor items often add to a considerable total.

III. Plan’s Purposes
Problems arising when either the plaintiff ’s life care plan is litigation driven or the defendant seeks

recommendations of the least costly services available were recently discussed by Frank Woodrich and Jeanne
Patterson in Ethical Objectivity in Forensic Rehabilitation, The Rehabilitation Professional, July/August/September
2003, 41–47 (hereinafter “Woodrich and Patterson”). Woodrich is a forensic consultant with considerable life
care plan experience. Patterson directs the graduate program in rehabilitation counseling at the University of
North Florida.

They quoted R.O. Weed, Life Care Plan Development, 7(4) Topics in Spinal Cord Injury Rehabilitation 5
(2002), for a life care plan’s definition:

A life care plan is a dynamic document based upon published standards of practice, compre-
hensive assessment, data analysis and research, which provides an organized concise plan for
current and future needs with associated costs for individuals who have experienced cata-
strophic injury or have chronic, health care needs….

Woodrich and Patterson at 42. Their article noted that when life care plans are objective and unbiased, they can
be very helpful to an individual with a disability, the attorneys, and the court. However, they stressed that when
litigation driven by the plaintiffs’ side, the plans “have one purpose—to place as high a dollar value as possible
on the disability for litigation purposes.” Similarly, as will be noted later in this paper, they also have similar
cautions for the defense when seeking the least costly services available. Id.

IV. Defense Road Map
Woodrich and Patterson’s article concerned life care plan ethical issues and was not a “how to do it” for

practitioners. Looking at the article from a defense lawyer’s perspective, however, there were many points in the
article and the authorities cited that can help defense lawyers minimize some life care plans’ litigation-driven
tendencies and do a better job with their own advocacy. The following summary of the points provides a road
map for investigations, discovery, and counteradvocacy when focusing on life care plans:

• Plans should have a factual basis and be within the provider’s area of expertise and discipline
(citing the International Association of Rehabilitation Professionals (IARP,n.d.,

http://www.rehabpro.org/standardsethics_nav_msie.html)).

• Plans should focus on both assets and barriers created by the disability; when only the limitations
of an individual with a disability are emphasized, they can result in a self-fulfilling prophecy.

• Plans should include rehabilitation services or interventions attempting to restore the individual to
a productive postinjury or postillness lifestyle; for example, life plans frequently exclude referral
to vocational rehabilitation service providers, retraining, and placement services.

• Plans should avoid, when possible, excessive use of home care services, based on the medical model
of nursing care, rather than on a consumer-based model of choice (citing Paterson, J., Patrick, A.,
& Parker R., Choice: Ethical and Legal Rehabilitation Challenges, 43 Rehabilitation Counseling Bul-
letin 203–08 (2000).

• “…recommendations for health care supports which foster dependency, with a plethora of ‘high tech’
equipment, primary reliance for personal care assistance by registered or licensed nurses or thera-
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pists (except for supportive periodic review and the special care required by ventilator-dependent
person), should be suspect as an inflationary ploy that is financially self-serving on behalf of those
who have prepared, or are advocating these services of items.” (quoting Reynolds, G., “Becoming
Successful Healthcare Consumers.” In Aging with a Spinal Cord Injury, eds. G.G. Whiteneck, S.W.
Charlifue, KA. Gerhart, D.P. Lammertse, S. Manley, R.R. Menter, & K.R. Seedroft, 229, 236. New
York: Demos, 1993.

• Plans should use service costs for the locale where the individual will receive services (citing Zasler,
N.D., A Physiatric Perspective on Life Care Planning, 9 Nat’l Ass’n Rehabilitation Prof ’ls Private
Sector J. 57, 60 (1994)).

• Plans should not state “possibilities as probabilities” or make “probability predictions that are
contrary to accepted fact and literature” (quoting Zasler at 60).

• Plans should not project higher costs to accommodate for attorneys’ compromises (citing Zasler
at 60).

• Plans should include the client’s goal (citing Zasler at 60).

• Plans should not duplicate services (citing Gunn, L.D., Life Care Planning: A Defense Perspective, 9
Nat’l Ass’n Rehabilitation Prof ’ls Private Sector J. 73–77 (1994). Examples are wheelchair accessible
van for individuals with mobility impairments, not deducting cost of a standard automobile from a
van cost since people with and without disabilities have transportation needs, or including the cost
of building an entire home for people with disabilities without considering that everyone has
housing needs and not all people become homeowners.

• Plans should exclude physician visits, diagnostic procedures, and medication costs for conditions
predating the disability in question.

• Plans should not differ greatly for similar individuals with disabilities.

In addition to Bonin, cases have discussed issues similar to the points raised by Woodrich and Patterson.
Issues discussed include the Daubert-expertise concerns regarding life care planners, the speculative nature of
some projections, and debate about required and adequate attendant care

V. Daubert Expertise
Norwest Bank, N.A., v. Kmart Corp., 1997 WL 33479072 (N.D. Ind. 1997), extensively discussed its reasons

for disallowing a life care planner to testify. In this slip and fall case, the injured person had brain damage, and the
planner wanted to testify about the type and cost of future health care. After reviewing the planner’s considerable
experience in life care plans and as a brain injury clinic manager, the court called him an “expert.” However, the
court stressed he was not a medical doctor and unqualified “to predict the care and treatment [the injured person]
needs today, or will need in the future.” Id. at 2. The court said the life care planner’s experience with neurologi-
cally impaired patients “qualifies him to state opinions of the costs of treatment, if the need for treatment is es-
tablished by medical evidence, but the court does not believe [the planner] is qualified to provide the medical
evidence.” Id. The opinion stressed:

…the court is unaware of any instance in which a witness with no education or licensure in
medicine, osteopathy, dentistry, chiropractic or nursing has been found qualified, regardless
of experience, to give an opinion on a person’s medical condition and medical future based
on a review of medical records an interview with the patient and her husband.
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Id. The life care planner was not allowed to cast his opinion as a “forecast” rather than as a “prognosis” since the
jury would not understand a distinction. Id. at 2–3.

Regarding Daubert principles, the court said the life care planner’s opinions “may be correct,” but the
plaintiffs established no link between his opinions and a scientific principle as to the required care. Id. at 5. The
court noted that no principle underlying the planner’s medical needs opinions had been subject to peer review,
or its error rate established. Id. at 6

As for the planner’s cost valuations, the court said cost does not require medical expertise, and that the
planner had the experience to give helpful cost opinions. However, disallowing those opinions, the court said there
was no medical opinion that the care priced was needed. Id. at 7. The court noted the planner had not discussed
the plan’s components with the treating physicians, either before or after devising the plan. Id.

Norwest Bank focused on the qualification and expertise of a plaintiff ’s life care expert. However, many
of the court’s comments—requiring opinions be based on the requisite expertise and methodology—apply to
both sides of a lawsuit. The opinion has advice for challenging the plaintiffs’ expert, but also for strengthening
the defense’s position.

The opinion showed why it sometimes is necessary to seek a life care planner who is also a doctor and/
or to have both life care and medical experts. It seems this may be particularly true for the defense since the
plaintiff often can count on the treating doctors or have easier access to them.

Other decisions considering life care planner qualifications and expertise, with less discussion, allowed
the testimony. See, e.g., Theatre Mgmt. Group, Inc. v. Dalgliesh, 765 A.2d 986 (D.C. 2001); Vienne v. American Honda
Motor Co., 2001 U.S. Dist. Lexis 606 (E.D. La. 2001); Bultema v. Caterpillar, Inc., U.S. Dist. Lexis 6301 (N.D. Ill. 1999);
and Ballance v. Wal-Mart Stores, Inc., 178 F.3d 1282, (4th Cir. N.C. 1999). However, even in most of these cases, the
courts looked at the planners’ qualifications and whether their projections were based upon the medical evidence.

In Dalgliesh, for example, the appellate court, in upholding a decision allowing a rehabilitation nurse
experienced as a life care planner to testify, noted that the trial judge “concerned about [the nurse’s] qualification
to project the kinds and duration of medical treatment [the plaintiff] would need (as distinct from her compe-
tency to price those services), painstakingly examined each component of the projections she proffered.” Dal-
gliesh at 992. The court said the trial judge “could permissibly find” that a rehabilitation nurse had sufficient
knowledge about wheelchair-related infirmities and the need for an in-home aide. Id. at 992–93. Further, the
opinion said the nurse’s physical therapy projection was based not solely on her experience, but on the treating
doctor’s recommendation. Id. at 993. The court observed a legitimate question about the nurse’s expertise to
opine on future psychological counseling, but noted the plaintiff already had some psychological treatment, was
encouraged by others to seek it, and approvingly stressed the trial judge restricted the nurse to opining on only
short term counseling. Id.

Norwest Bank, and even decisions such as Dalgliesh allowing the life care planner’s testimony, make it
clear the defense lawyer must carefully question the planner’s qualifications, determine precisely the bases for the
plan, and look at how it fits with the medical or treating physician’s evidence. With some planners, depending
upon these factors, a Daubert-type challenge may be appropriate. Similarly, these points apply to the defense’s
own experts or perspective on the life care issues.

VI. Speculative Nature
Closely related to the qualification and expertise cases are those discussing the speculative nature of

many life care plans. Gourley v. Nebraska Methodist Health System, 265 Neb. 918, 663 N.W.2d 43 (2003), a medical
malpractice case with a brain-damaged infant, discussed that a life care planner must be “reasonably certain” the
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plan projections are needed. Gourley found that “speculative” evidence wrongfully admitted did not affect the
trial’s result because the jury was instructed to consider only what the infant definitely needed, but stated:

[The life care planner] admitted that he included information in the life care plan about items
for which he was not reasonably certain [the infant] would need in the future. The context of
his testimony makes clear that he was guessing that [the infant] might possibly need these
items. An expert opinion which is merely speculation or conjecture is inadmissible. Here, the
court erred by allowing [the planner] to testify about the items for which he admitted that
he was not reasonably certain [the infant] would need in the future. Similarly, information
about these items should have been redacted from the life care plan before it was accepted
into evidence.

Id. at 932. The opinion noted that the life care planner treated items differently if he was not reasonably certain
they were needed. The court’s description of the plan is worth stating since it is typical.

The plan had two sections. First, a 28-page spreadsheet included items the infant needed, or might need,
in horizontal rows. Spaces in each row allowed eight types of information about each item: (1) when the infant
needed it, (2) how many years it was needed, (3) how often it was needed, (4) the purpose, (5) the likely vendor,
(6) a range of per unit prices, (7) a range of per year prices, and (8) any additional explanation.

In this first section, if the planner was reasonably certain the item was needed in the future, there was an
estimate in the range per year prices, but if not reasonably certain, that space was blank. Id. at 933.

The second section showed the cost of an item over the infant’s life, and every item was listed. If the
planner was not reasonably certain of an item’s need, he would include only an estimate of the item’s cost over the
infant’s life and would put a zero for the item cost. Ending the second section, there was a total sum for all items
the planner was reasonably certain were needed.

An opinion finding “speculative” life care projections inadmissible was Donaldson v. Ryder Truck Rental &
Leasing, 737 N.Y.S.2d 783, 189 Misc. 2d 750 (2001), a workers’ compensation case where plaintiff was injured
unloading a truck. The vocational rehabilitation specialist’s future medical cost projections were found “clearly
speculative” because the treating orthopedic surgeon’s affidavit did not address the need for future medical pro-
cedures and their costs. The court stated:

At the least, plaintiff should have submitted an affidavit from [the orthopedic surgeon] or
other admissible evidence covering those subjects. [The vocational specialist’s] projections in
this report are beyond his qualifications. His opinion based on [the surgeon’s] reports and
records that have not been submitted in evidentiary or affidavit form and upon conversations
with [the surgeon’s] employees are clearly inadmissible. While a vocational specialist may give
opinion testimony on employment opportunities based on a labor market survey conducted
by telephone [citation omitted], that rule should not be extended to allow informal assess-
ment of the need for and cost of future medical procedures as plaintiff suggests.

Id. at 754.

If defense counsel pins down the bases of life care projections, many may be excluded as speculative. This
applies not only to future treatment, but also costs, life expectancies, required equipment, and other factors in
plans. Of course, neither should the defense’s position be susceptible to speculation claims.

The life expectancy used in the life care plan, for example, sometimes can be successfully challenged as
speculative. Plaintiffs’ experts often will use standard tables that do not consider studies showing that certain
injuries or disabilities reduce life expectancy.
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VII. Attendant Care
As discussed by Woodrich and Patterson, an injured person’s attendant care can be a primary cost item

in life care plans. Elliott By and Through Elliott v. United States, 877 F. Supp. 1569 (M.D. Ga. 1992), aff ’d. en banc,
37 F.3d 617 (11th Cir. 1994), extensively discussed the proper level of attendant care. Elliott focused on many usual
issues about such care and illustrated that a defendant may have difficulty challenging attendant care closely
coordinated with the treating doctors’ testimony. The opinion showed how the life care planners’ respective ex-
perience and work can be persuasive.

In Elliott, a carbon monoxide poisoning case, the primary differences between the life care plans pro-
posed by plaintiffs and defendant were the duration of needed therapies and of the attendant care level. As is
common, both parties eventually agreed attendant care was necessary, with some disagreement about the hours
per week, but primarily disagreeing about the type of attendant.

Elliott noted that plaintiff ’s doctor and life care planner testified plaintiff would require assistance during
the day and, to a reduced degree, around the clock. The plaintiff ’s experts also concurred the attendant should be
more than a sitter, as the defendant advocated. The plaintiff ’s experts said the attendant should be an ablebodied
person, who could lift, move, and transfer plaintiff, take blood pressure, pulse, and temperature, and have a work-
ing knowledge of fundamental medical procedures. The court noted that such a person “is generally described
as a medical assistant or someone who has worked with the disabled or in a rehabilitation hospital or nursing
home.” Id. at 1582. The court said a plaintiffs’ doctor described this individual as an orderly, nurse, or aide, but
concurred that a R.N. (registered nurse) or L.P.N. (licensed practical nurse) was not needed. The plaintiff ’s life
care planner gave an estimate of the cost. The defendant also had a physician expert and a life care planner. The
court noted that defendant’s plan was based on its physician expert’s three-day evaluation and review of medical
records. The defendant’s witnesses both testified that less expensive care would be adequate.

The court found it “pertinent” that defendant’s medical expert testified that defendant’s original life care
plan did not include attendant care. Only after being deposed, the court noted, did the defendant’s medical doctor
determine attendant care was needed. Id. The court said it “takes particular note of the fact” that defendant’s life
care planner agreed that usually the attending physician probably has a better opportunity to observe and make rec-
ommendations about attendant care. Id. The court observed the treating doctors long cared for plaintiff and “pre-
sumed” they were in a better position to provide more accurate information on the attendant care level than the
defendant’s medical expert. Id. The court followed the treating doctors’ recommendations on future therapies. Id.

The court accepted the plaintiff ’s life care plan based on the treating doctors’ testimony, and the expe-
rience and work of plaintiff ’s life care planner. The court noted that plaintiff ’s life care planner, who previously
prepared and implemented several hundred complex plans, reviewed the records, visited two medical facilities for
an extended time, and met with staff and visited the plaintiff and his spouse at home. The court said defendant’s
life care planner had been in the profession for a short time, this was his fifth plan, and he had never implemented
a plan. The court said “[e]qually as important,” the defendant life care planner testified he agreed with the plan
proposed by plaintiff ’s life care planner. Id. at 1583.

Elliott not only illustrated many attendant care issues, but has more subtle suggestions for defense coun-
sel. Although attendant care is a major item in many plans, and the defense ideally would like to exclude it, experts
on both sides often agree that some type of attendant care is needed. There may be issues about the care’s type
and duration—for example, whether at home, in an institution if available in an appropriate locality, 24 hours a
day, seven days a week, or for lesser periods, and from a trained nurse (provided by a service or working inde-
pendently) or less skilled caregiver—but some type of care is often needed. The defense may sometimes make
a major strategic mistake by arguing no attendant care of any type is needed or by appearing unreasonable or
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unsympathetic. What the facts, motivation, or strategy were in Elliott are unclear, but the court’s specific references
to defendant’s medical doctor changing his opinion after his deposition and defendant’s life care planner endors-
ing plaintiff ’s plan are typical of problems the defense may have in deciding the best way to handle attendant care.

Some life care planners, even testifying for the defense, for example, are hesitant to support care in a
healthcare facility as opposed to attendant care at home (although the facility care may be less expensive due to
reduced individual equipment and personal supervision needs) unless the family situation (for example, no family
care giver, domestic problems or neglect) justify it. The expert may admit this hesitancy under cross-examination,
and the plaintiffs’ counsel inevitably will argue the defendant “heartlessly” wants to institutionalize the plaintiff.
Further, if advocating a facility, the defense needs to ensure that for this individual’s condition, a facility is reason-
ably close and accessible to family and friends unless the defendant wants to appear unsympathetic. A counter
to arguments about “institutionalizing” is that some experts believe certain individuals with a disability benefit
from an environment providing peer socialization.

VIII. Defense Experts
Elliott has another example of why defendants should be concerned not only with challenging plain-

tiff ’s projections, but also with speculation by defense experts. The court expressly denied the defendant’s argu-
ment for a credit for medical expenses the Veteran Administration “may” provide in the future. Id. at 1582.

Woodrich and Patterson in their article cautioned defense attorneys about not letting litigation goals
affect their experts’ objectivity:

Similarly, defense attorneys, in their efforts to minimize the damage total for their clients,
often seek to get their experts to recommend the least costly services available.

Woodrich and Patterson at 45 (citing Weed, R.O., Ethical Issues in Expert Opinions and Testimony, 43 Rehabilita-
tion Counseling Bulletin 215–18 (2000); Zasler). They also suggested the defense may mistakenly seek their ex-
perts to opine that state and federal programs effectively meet all the individual’s needs, and they stressed that
such programs’ limitations and benefits must be understood. Id.

IX. Conclusion
Because plaintiffs’ life care plans may be litigation driven, defense counsel need to know questions in-

volving such plans and to give them and the planners careful scrutiny. The points in Woodrich and Patterson’s
article provide a roadmap of issues to consider and the discovery and investigation that can help.

The planners’ qualifications and expertise are always important and may give rise to Daubert-type mo-
tions. Further, it is vital to pin down the bases for the planner’s projections and to compare them with the care be-
ing given and the treating doctors’ prognoses. Issues sometimes can be raised about the plans’ speculative nature.
Attendant care is always a major factor and questions can be raised regarding its duration, frequency, and level.

Defendants may consult, or use as a witness, a defense life care planner, or a medical expert. However,
it is a mistake to seek more from the defense experts than is reasonable based on the evidence, and the defense
also must consider the actual care and the treating doctors’ prognoses.

Many Woodrich and Patterson points about plaintiffs’ life care plans are applicable to the defense’s own
medical or life care experts and strategy in responding to the plaintiff. Attendant care, for example, is a major
life care issue where the defense looks carefully at what plaintiff is projecting, but also makes careful decisions
about its own position.

Return to Course Book Table of Contents
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Reaction to Rational Life Care Planning
Jeanne B. Patterson, Ed.D.,  and Frank Woodrich, Ph.D.

Kreuscher (2003) identified 11 points from our article (Woodrich & Patterson, 2003) that
he believed could serve as a “road map” for defense attorneys. We agree, but a review of the
points indicates that they are applicable equally to defense and plaintiff attorneys. 

As we noted in our article, “given the diversity of credentials of professionals working in
forensic rehabilitation (e.g., physiatrists, rehabilitation counselors, nurses, psychologists), the
field encompasses a variety of licenses, certifications, and memberships, each with its own
code of ethics and standards of practice.” It is noteworthy that changes (e.g., a new section –
F: Forensic and Indirect Services) in the recently revised Code of Professional Ethics for
Rehabilitation Counselors (hereafter referred to as the Code, Commission on Rehabilitation
Counselor Certification [CRCC], 2009) support Kreuscher’s statement  “the defense lawyer
must carefully question the planner’s qualifications, determine precisely the bases for the plan,
and look at how it fits with the medical or treating physician’s evidence.”  Standard F.2.b of the
Code states:

“rehabilitation counselors have an obligation to present to the court, regarding
specific matters to which they testify, the boundaries of their competence, the factual
bases (knowledge, skill, experience, training, and education) for their qualifications
as an expert and the relevance of those factual bases to their qualifications as an
expert on the specific matters at issue.” (p. 18)

The issue of qualifications for those providing expert testimony can be troubling. In his
discussion of attendant care, Kreuscher cited Elliott, where the court stated that the expert had
limited time in the field, “this was his fifth plan and he had never implemented a plan” (p. 58).
It appears the real issue was that the defendant’s expert agreed with the plaintiff ’s expert. Every
professional has had a “fifth” situation (e.g., surgery, hearing, lecture) and few, if any, experts
have ever implemented a life care plan. Most have never served as case managers following a
settlement or verdict.  Their role is to use their unbiased, objective expertise. The Code,
Standard F.1.c states: “… rehabilitation counselors do not provide direct services to evaluees
whom they have previously provided forensic services in the past except under the conditions
noted in A.5.f, (added: “…changing from a forensic to a primary care role, or vice versa; [or]
changing from a non-forensic evaluative role to a rehabilitation or therapeutic role, or vice
versa); or government statute” (p. 17). 

Another issue related to qualifications is the proliferation of certifications that are used by
attorneys to imply that one expert witness is more qualified than another. Or, as Johnson
(2009) noted:

I see a wide array of qualified individuals with a multitude of credentials within the
Life Care Planning community. I would hate to see the community of life care
planners be disrupted by one certifying body competing against another and

Journal of Life Care Planning, Vol. 9, No. 1, (15-18)
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ultimately excluding those who do not possess “X” or choose not to add even more
letters after their name. I fear this is the direction in which we are going” (p. 155). 

A list of acronyms following one’s name may prove impressive to those who lack
knowledge of what the certification actually means, but all certifications do not reflect similar
standards. For example, CRCC is accredited by the National Commission for Certifying
Agencies (NCCA), as is the Commission for Case Management Certification and the Certified
Disability Management Specialist. The Institute for Credentialing Excellence (ICE) (2009)
includes a number of groups (e.g., agencies, consumer groups, certifying organizations) with
an interest in credentialing. However, as ICE notes: “Membership in ICE does not mean
that ICE has approved, endorsed, or accredited an organization or its certification program(s).
ICE’s accrediting arm, the National Commission for Certifying Agencies (NCCA), is
responsible for accreditation of individual certification programs” (p. 1).

Many of the acronyms following a vocational expert’s name reflect a certificate program
that has not undergone a review by an accrediting body such as the NCCA.  The International
Association of Rehabilitation Professionals (2010) lists 54 “certifications”, although there is
redundancy in the list, which include certifications, organizations, and occupations (e.g.,
Career Development Professional, American Board of Professional Counselors, Legal Nurse
Consultant Certification). For example the American Board of Vocational Experts (ABVE)
(2010) has as its mission “to promote the highest standards of forensic competency and
integrity, to promote accountability though standards enforcement, to provide a ‘bench
marked’ credentialing process that includes knowledge testing and peer review of forensic
work products” (p. 1). ABVE certifies individuals as Associate, Fellow, or Diplomate status,
with the primary difference the number of years of documented experience as a vocational
expert, after one initially has achieved a passing score on the ABVE examination and
submitted forensic work products for review. To be a Diplomate, an individual must have 7
years of experience and demonstrate “distinguished performance or recognition” through
publications, leadership positions, presentations at professional conferences, “and/or
[emphasis added] sitting on study groups or legislative committees to enhance the
professionalism of an organization” (ABVE, 2010). Obviously there is wide variation in what
constitutes distinguished performance. NCCA does not list ABVE as a member that has
undergone review by an external body. Even the International Commission on Health Care
Certification (ICHCC, 2009), which has procedures for an individual to become a “Certified
Life Care Planner,” is not listed as a member of NCCA.

A number of universities are embarking on life care planning programs. Minnesota State
University – Mankato (2010) offers an on-line  graduate certificate program in Forensic
Vocational Rehabilitation and George Washington University (2010) will offer a “12 credit
online program [that] can be completed in one year and is designed for busy working
rehabilitation professionals.  The program will provide the forensic training and experience
required to become a consultant or expert witness.”  Kaplan (2008) advertises the profession
of Life Care Planner: “In 12 months or less, you could be on your way to a more rewarding
career in life care planning” and “the Life Care Planning Certificate program is designed for
registered nurses and other health and human services professionals who would like to pursue
a career in life care planning, specifically: occupational therapists, physical therapists,
rehabilitation counselors, case managers, social workers, psychologists, medical doctors,
chiropractors, nurse practitioners, special education professionals, licensed speech
pathologists, and professional counselors” (p. 1).  Each of these professional groups has its
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own Code of Ethics, which may or may not address forensic issues and though an exam may
be provided, the examination has not been rigorously reviewed by an external organization.

Regardless of the profession from which the life care planner comes, years of actual
experience in working with people with disabilities is the foundation for understanding and
learning how to meet their needs through an ethical and rational plan of care. Such experiences
cannot be substituted by a “12 month or less” certificate program in life care planning.

We do concur with Kreuscher that expert witnesses for either the plaintiff or defense should
base needs and projections on medical evidence. Attorneys are advocates for the clients, but it
is up to the expert witness to provide the balanced, unbiased view. Both of us (Woodrich and
Patterson) have found ourselves in the position of stating to an attorney, be it plaintiff or
defense, “I don’t think you will find my testimony helpful to your case.”  The Code (F.3.1)
states:  

While all rehabilitation counselors have the discretionary right to accept retention in
any case or proceed within their area(s) of expertise, they decline involvement in any
case when asked to take or support predetermined positions, assume invalid
representation of facts, alter their methodology or process without foundation or
compelling reasons, or where there are ethical concerns about the nature of the
requested assignments” (p. 16). 

In conclusion, we approve of Kreuscher’s title, “Rational Life Care Planning,” but we
believe that the ethical component is critical and that life care planners should be held to the
highest standards. Moreover, there would be far more agreement between life care plans
developed rationally and ethically by professionals actually experienced in evaluating and
working with individuals with disabilities, rather than by people seeking certification just “for
a more rewarding career.” The result could yield more productive mediation outcomes,
reduced litigation, and life care plans that are actually developed to meet the primary needs of
the person with a disability and not the attorney’s and expert’s involved in the litigation
process.

Reaction to Rational Life Care Planning 17
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1  See, National Childhood Vaccine Injury Act. 42 U.S.C. §§§§ 300aa-1 et seq.  (2001). 

2  Tex.R.Evid 702 provides:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in the form of an opinion or
otherwise.  

    Tex. R. Evid 702 (2001).

3   Id.

Patterson--3--

AN IRREVERENT LOOK AT LIFE CARE PLANNERS

Why is this look at life care planners “irreverent”?    Simply because life care planning
suffers  from growth pains.     Life care planning has been around for a while longer than
most personal injury trial lawyers may appreciate.   In limited areas of federal litigation, life
care planning is not only invited, but required.1   There are many skilled life care planners,
and there are interlopers in an expanding industry who have egos greater than their skills.
Life care planning is an industry which craves professional respect, yet repeatedly
generates witnesses who think their role is to be an advocate.  

Experts are not supposed to be advocates.2  The proper role of the expert is to assist the
trier of fact to understand–in other words, to educate.3  As the life care planning industry
has come of age, many of the individuals who seek to bring uniformity,  methodology and
respect to the process of life care planning have been overshadowed by a genre of
professional witnesses who know little about their science, and even less about the proper
role of an expert.   Training programs have blossomed around the nation, in a haphazard
disorganized way, while the life care industry strives to define itself and what it does.  In the
process, some individuals have lost objectivity, and have shifted from the role of educator,
to advocate.  

The shift, seemingly oblivious within the ranks of many life care planners,   jeopardizes the
integrity of those who  appreciate the need for reliable and relevant scientific evidence in
the courtroom.  While the industry of life care planning struggles, unregulated and
undisciplined, to define itself, and to obtain some level of professionalism, this look will
somewhat irreverently point out,  for the benefit of lawyers on both sides of the bar, just
what troubles may be encountered when the life care planner takes the stand.  

WHAT IS A LIFE CARE PLAN?

Exactly what is a life care plan?  Don’t expect a pat answer.  If you go to your favorite on-
line search engine and plug in the words “life care plan”, you will get responses from many
diverse  walks of life.  Nurses, psychologists, therapists, and rehabilitationists all take great
zest in holding themselves out and advertising their services as “life care planners”.  



22 Rodney M. Patterson

4  Emphasis supplied.  This definition has been attributed to criteria developed by the American Association of Nurse Life Care
Planners, as well as a private organization which provides life care planners’ training, in association with the University of Florida.  See
comments at www.medlegalservices.com..
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Organizations that purport to train life care planners invite participation by individuals in
these professions, and more.  People with backgrounds in rehabilitation, nursing,
psychology, physical and occupational therapy, speech and language pathology, and,
almost incidentally, medicine, are encouraged to supplement their income by becoming life
care planners.  

A life care plan is generally thought of as a  written plan which accounts for an injured

individual's needs from the day of injury throughout life expectancy.      Some life care
planners boast that their plans are  designed to maximize the individual's well-being, by
providing for appropriate treatments and therapies within a prescribed time frame rather
than a reactive process which is only implemented after complications arise.  Over the last
couple of years, a stiff prosaic definition has emerged.  You will find repeated references
on the internet, and in training brochures which define a life care plan as:

a dynamic document based upon published standards of
practice, comprehensive assessment, data analysis and
research, which provides an organized concise plan for current

and future needs, with associated costs, for individuals who
have experienced catastrophic injury or have chronic health

care needs.4

The careful lawyer should ask himself exactly what the life care plan is designed to
measure.    Is it designed to capture the products and services necessitated by an
individual's injury?  Or is it designed to evaluate care needs regardless of whether they are
related to the injury that is the subject of litigation?  Carefully tailored life care plans may
be relevant and useful to a jury.  Extravagantly broad plans may be irrelevant to the proper
measure of damages.  

A fundamental problem that the party offering the testimony of the life care planner must
foresee, is that many life care plans do not measure damages; rather most plans measure
need, regardless of whether the need is in any manner causally connected to the conduct
of an assumed tortfeasor.  

WHAT IS A LIFE CARE PLANNER?

The advent of life care planners in personal injury litigation has been largely sponsored by
the Plaintiffs’ bar.  The life care planner is most often perceived as one more expert who
can be used to enhance damages.  When presented effectively, these individuals can be
powerful witnesses, with the capacity to lay groundwork for substantial jury verdicts.  
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5    See, www.aanlcp.com 

6    See, www.medlegalservices.com.

7    See, www.cdec1.com

8    See, www.internationalacademyoflifecareplanners.com

9    Tex. Pattern Jury Charges § 80.2 (2000).
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Just where do life care planners come from?  There is no licensure or government-
endorsed certification for life care planners in Texas.   It appears that very few states in the
nation have any statutes or regulations for the life care planning industry.   Some private
organizations offer certificates for completion of courses in life care planning, although the
sanctity of their “certification” remains open to scrutiny.  While some life care planners do
hold certifications, the source of the certifications is  far from uniform.   Some life care
planners will claim that they are “board certified”, although it would appear that there is no
single national board, as we see in the realm of physician specialties.  Still others–usually
those who thrust themselves into the business without formal training from any source–will
claim that there is no such thing as certification.  

At the time this paper went to press, we could find references  which allude to training
programs by  the American Association of Nurse Life Care Planners;5 by a program
sponsored by a private organization which may have an affiliation with  the University of
Florida;6 and by a nonprofit organization known as the Commission for Disability
Evaluation.7   We also located a reference to “standards of practice” at a website for the
International Academy of Life Care Planners.8

MEASUREMENT OF FUTURE DAMAGES

In a personal injury case, the Texas Pattern Jury Charges authorizes recovery of damages
by use of the following suggested jury question:9  
  

What sum of money, if paid now in cash, would fairly and reasonably compensate Paul

Payne for his injuries, if any, that resulted from the occurrence in question? 

Consider the elements of damages listed below and none other.  Consider each element
separately.  Do not include damages for one element in any other element. 

Element a. Physical pain and mental anguish.
Element b. Loss of earning capacity. 
Element c. Disfigurement. 
Element d. Physical impairment.
Element e. Medical care. 

Do not reduce the amounts, if any, in your answers because of the negligence, if any, of

Paul Payne. 
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10  See comment following Tex. Pattern Jury Charges § 80.2 (2000):

“Medical care may also be replaced by the specific items (e.g., physicians’ fees, dental fees,
chiropractic fees, hospital bills, medicines, nursing services) raised by the evidence.  In an
appropriate case, the phrase health care may replace medical care.  

11  Tex. Civ. Prac. & Rem. Code § 18.001 (2000); see also, Six Flags Over Texas, Inc. v. Parker, 759 S.W.2d 758 (Tex.
App.–Fort Worth 1988, no writ).

12   See, e.g., Transport Concepts, Inc. v. Reeves, 748 S.W.2d 302 (Tex. App.–Dallas 1988, no writ), where the court held
that evidence that medical expenses were reasonable and customary with respect to cost was no evidence that the medical expenses
were necessary.  

13  See, e.g., Dallas Rwy. & Terminal Co. v. Gossett, 294 S.W.2d 377 (Tex. 1956); Wheeler v. Tyler S.E. Rwy. Co., 43 S.W.
876 (Tex. 1898); Houston, E. & W. T. R. Co. v. Jones, 1 S.W.2d 743 (Tex.Civ.App–Beaumont 1927, writ ref’d n.r.e.); Coca Cola
Bottling Co. of Plainview v. White, 545 S.W.2d 279 (Tex. Civ. App.–Waco 1976, no writ); American Central Ins. Co. v. Melton, 389
S.W.2d 177 (Tex. Civ. App.–Dallas 1965, writ ref’d n.r.e.); Texas & Pacific Railway Co. v. Leatherman, 351 S.W.2d 633 (Tex. Civ.
App–Eastland 1961, writ ref’d n.r.e.); Davis v. Safeway Stores, Inc., 532 F.2d 489 (5th Cir. 1976).  

14   374 S.W.2d 775 (Tex. Civ. App.–Waco 1957).
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Answer in dollars and cents for damages, if any, that 

were sustained in the past;     Answer: ____________

in reasonable probability
will be sustained in the 
future Answer: ____________

The Texas Pattern Jury Charges suggests  the words “medical care” may be replaced
when there are  other applicable elements of damage.  This comment would presumably
authorize the submission of “health care” or “custodial care”  in lieu of “medical care” in
appropriate cases, where the greatest element of damage  may be  the cost of custodial
care for a helpless individual.10  

THE REQUIREMENT OF MEDICAL EXPERT TESTIMONY

What is reasonable?

A doctrine as old as personal injury litigation holds that the plaintiff has the burden of
proving that his claims for damage are both reasonable and necessary.    Proof of
reasonableness and necessity can be made by testimony, or by affidavits.11  The two
concepts  are distinct and often separable.12  Many a damage case has failed for want of
proof that  the charges for needed medical services were reasonable.13  

Who can testify as to what is reasonable?  Anyone who knows, including a life care
planner.  The groundwork for the permission of non-physician testimony on the issue of

reasonableness of medical expenses was laid long ago.  For example, in Guest v. White,14

a challenge to a damage finding for hospital expense was rejected where the proof of
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15    550 S.W.2d 310 (Tex. Civ. App–El Paso 1977, writ ref’d n.r.e.).

16   611 S.W.2d 113 (Tex. Civ. App.–Houston [1st Dist.] 1980, writ ref’d n.r.e.).

17   557 S.W.2d 149 (Tex. Civ. App.–Amarillo 1977, writ ref’d n.r.e).

18   See, e.g., Buckner v. Allen, 289 S.W.2d 387 (Tex. App.–Austin 1956, no writ).

19   765 A.2d 986 (Dist. Col. Ct. App. 2001).
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reasonableness was made by the testimony of an insurance record clerk at the hospital,
and the proof of necessity was made by an attending physician.  

What is necessary?  

Plaintiffs must prove medical necessity as a predicate to the offer of medical expenses.
The proof cannot come from lay witnesses.  In Delta Air Lines, Inc. v. Gibson,15 proof of
medical expense was made  solely on the basis of testimony of family members of the
injured plaintiff.  Because there was an utter lack of evidence that the treatment reflected
by the bills was necessary, the receipt of this evidence created error that resulted in
reversal and remand.  A simple remittitur could not cure the harm done by the receipt of
such evidence without proper predicate.  

In some cases, we see a preliminary offer of proof as to the amount of medical expense
from lay witnesses.  For example, in Gerland’s Food Fair, Inc. v. Hare,16 a plaintiff was
allowed to testify as to her “understanding” of the total amount of her medical expense.
This testimony was never supported with proof of reasonableness or necessity.  Absent
such proof, the expenses were not recoverable.   Likewise, in Kulms v. Jenkins,17 a
plaintiff’s failure to submit evidence of probative force to show that the treatment rendered
was necessary mandated that plaintiff’s recovery for medical expenses be disallowed.

Because we all take plaintiffs as we find them, lawyers on both sides of the bar are often
confronted with the problem of separating pre-existing conditions from injuries attributable
to a tort that forms the basis of a lawsuit.  Medical doctors have been held to be competent
and qualified to do the necessary picking and choosing, to sort out medical expense claims
that relate to a tortious injury and determine what charges were made necessary by virtue
of the tort.18

Who can testify as to what is necessary?  In Theatre Management Group, Inc v.
Dalgliesh ,19 a nurse with rehabilitation experience offered life care plan testimony for an
injured theater patron.    After the jury returned a verdict of nearly $1 million, and
approximately one-third of the verdict was supported by life care plan testimony, an appeal
was taken to challenge the testimony by the nurse.    The trial court conducted a
painstaking examination to determine the qualification of the nurse to render projections
of future medical needs.  When the testimony was supported by the recommendations of
a treating physician, the trial court allowed the testimony.  However, when the projections
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20   See, e.g., Keller Industries, Inc. v. Reeves, 656 S.W.2d 221 (Tex. App.–Austin 1983, writ ref’d n.r.e.) (general medical
testimony that plaintiff would require followup office visits and may require therapy and medication was sufficient to justify a specific  jury
award for future medica expenses); see also,  Hughett v. Dwyre, 624 S.W.2d 401 (Tex. App.–Amarillo 1981, writ ref’d n.r.e.); City of
Houston v. Moore, 389 S.W.2d 545 (Tex. Civ. App.–Houston 1965, writ ref’d n.r.e.).

21    113 S.Ct. 2786 (1993).

22   The full text of FED.  R. EVID.  702 provides:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in the form of an opinion or
otherwise,  if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the
product of reliable principles and methods, and (3) the witness has applied the principles and
methods reliably to the facts of the case.

     
     FED R. EVID. 702 (2001) [italicized portion added by amendment in 2000].

23  113 S.Ct. 2786, 2785 (1993).

24  See, Comments to 2000 Amendments, Advisory Committee Notes, following Fed. R. Civ. P. 702 (2001).

25   923 S.W.2d 549 (Tex. 1995).
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extended into areas involving need for psychiatric care, the trial judge restricted the non-
physician life care planner.  Additional restrictions were placed on unsupported
recommendations for medications that had not been prescribed by medical doctors.  

The predicate and qualifications requirements for proof of future medical needs may differ
from the proof requirements for past needs.   If the need for future medical care is
established by the evidence, it may be considered even if there is no evidence of the exact
dollar amount of the future care.20

DAUBERT:    THE TWO R’S

The two “R’s” are reliability and relevance.   This year marks the eight year anniversary of

Daubert v. Merrell Dow Pharmaceuticals, Inc.21   In Daubert, the United States Supreme
Court held that Federal Rule of Evidence 70222 requires scientific expert testimony to be
(1) reliable and (2) relevant.23     In the wake of the thousands of cases generated since

Daubert, many commentators, including those who author comments to the Federal Rules
of Evidence, have observed that rejection of expert testimony is the exception rather than
the rule.24   

In E.I. du Pont de Nemours & Company v. Robinson,25  we saw the holding of Daubert
applied in a manner that has pertinence to problems encountered with life care planners.

There are two prongs to the Daubert test.   The expert testimony must  be:  

• Scientific knowledge (i.e., reliable)

• Which will assist the trier of fact to understand the evidence or to determine
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26  Id. at 2795.

27  Id. at 2796.  

28 923 S.W.2d 549 (Tex. 1995). 

29  The six factors are:  

(1) The extent to which the theory has been or can be tested;

(2) Whether the underlying theory or technique has been generally accepted as valid by the relevant scientific
community;

(3) Whether the theory has been subjected to peer review and/or publication;

(4) The technique’s potential rate of error;

(5) The extent to which the techniques relies upon the subjective interpretation of the expert; and

(6) The non-judicial uses which have been made of the theory or technique.

30 The full text of TEX. R. EVID.  702 provides:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in the form of an opinion or
otherwise.  

     
     TEX. R. EVID. 702 (2001).
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a fact in issue (i.e., relevant).26

Scientific evidence is relevant when there is a "valid scientific connection to the pertinent
inquiry as a pre-condition to admissibility.27"      

E.I. du Pont de Nemours & Company v. Robinson,28  arose from the fumes of an
allegedly contaminated fungicide in a  plaintiff's pecan orchard.  The plaintiffs offered one
expert witness on causation.   After the deposition of the expert witness, the defendant filed
a motion to exclude his testimony because his opinions were speculative and unreliable.
 The Texas Supreme Court set forth a now well-known list of non-exclusive factors which
trial courts  should consider to evaluate reliability.29     The Court  recognized that
professional expert witnesses are available to render an opinion on almost any theory,
regardless of its merit.  In addition, the Court recognized that a witness permitted to testify
by the trial court as an expert often appears inherently more credible to the jury than does
a lay witness and, thus, trial judges have a heightened responsibility to ensure that expert
testimony shows some indicia of reliability.   Texas Rule of Evidence 702,30 which was
identical to  Federal Rule of Evidence 702 before the 2000 amendments, states three
requirements for the admission of expert testimony:

• The witness must be qualified;

• The proposed testimony must be "scientific knowledge;" and
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31   Id.  

32   953 S.W.2d 706 (Tex. 1997).

33   Id. at 712.
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• The testimony must "assist the trier of fact to understand the evidence or to
determine a fact in issue."

The court held that Texas Rule of Civil Evidence 702 requires that expert testimony be
relevant to the issues in the case and is based upon a reliable foundation.31  The trial court
is responsible for making the preliminary determination of whether the proffered testimony
is relevant and reliable.   To be relevant, the proposed testimony must be sufficiently tied
to the facts of the case that it will aid the jury in resolving a factual dispute.  If the trial court
determines that the proper testimony is relevant and reliable, it must then determine
whether to exclude the evidence because its probative value is outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury or by considerations of
undue delay or needless presentation of cumulative evidence under Tex. R. Evid. 403.

In Merrell Dow Pharmaceuticals, Inc. v. Havner,32 the Texas Supreme Court
underscored the correctness of the two-prong analysis, which must always consider
whether the expert’s opinion is reliable and relevant.  The Court evaluated the reliability of
an expert witness's opinion regarding the cause of an infant's birth defects and whether
such birth defects were related to the mother's use of an anti-nausea medication during
pregnancy.   The Court stated that the expert opinion upon which the jury must base its
decision on causation must amount to more than irrelevant suspicion:

[T]o say that the expert’s testimony is some evidence under our standard of
review simply because the expert testified that the underlying technique or
methodology supporting his or her opinion is generally accepted by the
scientific community is putting the cart before the horse.  As we said in

Robinson, an expert’s bald assurance of validity is not enough . . . . [T]here
must be objective, independent validation of the expert’s methodology. . . .33

To get around the onerous requirements of Daubert/Robinson, many lawyers began to
create distinctions between “hard science” and “soft science.”  The craftsmanship of clever
lawyers envisioned that there should be a difference in the application of

Daubert/Robinson to sciences such as physics or chemistry, where natural laws were
unwavering and not subject to interpretation, and soft science , such as clinical medicine,
where knowledge depends upon skill and subjective experience.    Over time, we have

learned that  Daubert/Robinson  applies to “soft science” in the same manner as it applies
to “hard science.”   The distinction between so-called soft science and hard science began
to emerge as trial lawyers on both sides of the bar looked for loopholes to protect their

witnesses from rigid Daubert scrutiny.  While the progeny of Daubert propagates
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34   119 S. Ct.  1167 (1999).

35   293 F. 1013 (D.C. Cir. 1923).  Frye stood for the proposition that expert opinion is admissible if it meets the test of general
acceptance in its field.  Frye was expressly rejected by the U.S. Supreme Court in Daubert.  

36  972 S.W.2d 713 (Tex. 1998).  

37  There are more factors. See, e.g., the comments of the Advisory Panel, following  F.R.C.P.  702, which encourage the trial
court to consider:

(`1) Whether experts are “proposing to testify about matters growing naturally and directly out of research they have
conducted independent of the litigation, or whether they have developed their opinions expressly for purposes of
testifying.”  Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311, 1317 (9th Cir. 1995).

(2) Whether the expert has unjustifiably extrapolated from an accepted premise to an unfounded conclusion.  See General
Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997) (noting that in some cases a trial court “may conclude that there simply
too great an analytical gap between the data and the opinion proffered”).

(3) Whether the expert has adequately accounted for obvious alternative explanations.  See Claar V. Burlington N.R.R.,
29 F3d 499 (9th Cir. 1994) (testimony excluded where the expert failed to consider other obvious causes for the
plaintiff’s condition).  Compare Ambrosini v. Labaraque, 101 F.3d 129 (D.C. Cir. 1996) (the possibility of some
uneliminated causes presents a question of weight, so long as the most obvious causes have been considered and
reasonably ruled out by the expert).

(4) Whether the expert “is being as careful as he would be in his regular professional work outside his paid litigation
consulting.”  Sheehan v. Daily Racing Form, Inc., 104 F.3d 940, 942 (7th Cir. 1997).  See Kumho Tire Co. v.
Carmichael, 119 S. Ct. 1167, 1176 (1999) (Daubert requires the trial court to assure itself that the expert “employs in
the courtroom the same level of intellectual rigor that characterizes the practice of an expert in the relevant field.”).

(5) Whether the field of expertise claimed by the expert is known to reach reliable results for the type of opinion the expert
would give.  See  Kumho Tire Co. v. Carmichael, 119 S. Ct. 1167, 1176 (1999) (Daubert’s general acceptance factor
does not “help show that an expert’s testimony is reliable where the discipline itself lacks reliability, as for example, do
theories grounded in any so-called generally accepted principles of astrology or necromancy), Moore v. Ashland
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exponentially, it seems clear that  the loophole for  “soft science” is ill-founded.  The rules

are the same for all experts.   The lead case is Kumho Tire Co. v. Carmichael,34 where

the U.S. Supreme Court held that Daubert applies to all expert testimony based on
scientific technical or other specialized principles, not just testimony derived from novel
scientific evidence.  One would think that a U.S. Supreme Court case would put the matter

to rest and firmly entrench Daubert as the rule which all experts must satisfy.  But the
arguments continue in state cases, and we still find state courts applying a variety of tests,

including Daubert across the board, Daubert on a piece meal basis, and even the

disapproved rule of Frye v. United States.35

How closely will Texas follow  Kumho?  We get some insight from Gammill v. Jack
Williams Chevrolet, Inc.,36 where a seatbelt expert’s testimony was excluded by the trial
court.  Looking for a loophole on appeal, plaintiffs’ counsel argued that their expert should

not be subject to Daubert because he had relied upon his skill and personal experience
and had not invoked any novel scientific principles.  The Texas Supreme Court rejected the

argument, and confirmed that Daubert applies regardless of whether the scientific evidence
is novel or conventional.  The Court further held that reliance upon “experience and

training” is not a way to circumvent the Daubert/Robinson rule.  Even where the list of

Daubert/Robinson factors  do not precisely fit the testimony, the trial court still has a
responsibility to evaluate the reliability of testimony in determining its admissibility.37
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Chemical, Inc., 151 F.3d 269 (5th Cir 1998) (en banc) (clinical doctor was properly precluded from testifying to the
toxicological cause of the plaintiff’s respiratory problem, where the opinion was not sufficiently grounded in scientific
methodology); Sterling v. Velsicol Chem. Corp., 855 F.2d 1188 (6th Cir. 1988) (rejecting testimony based on “clinical
ecology” as unfounded and unreliable).  

38   883 S.W2d 433 (Tex. App.– Beaumont 1994, writ denied).

39  Id. at 439.

40    1997 U.S. Dist. LEXIS 3426 (N. Dist. Ind. 1997) (Copy Attached, Appendix A).

41    Id. 
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It is difficult, but not impossible to find reported cases  which deal with the application of

Daubert to life care planners.  St. Elizabeth Hospital v. Graham38 is the only Texas case
known which  addresses even indirectly,  a challenge to a life care planner. The challenge
was made on relevance grounds and TEX. R. EVID 702.  The appeals court accepted the

life care planners’ testimony, but completely sidestepped  an analysis under Daubert.
Instead,  the appeals court ruled that the defendant did not bring forward sufficient authority
or support in the record to demonstrate that the admission of the life care planner’s

testimony probably caused the rendition of an improper judgment.39  St. Elizabeth can be
cited for authority on the need to preserve error for appeal, but the case does not represent

precedent for the  survival of life care planners’ testimony after a Daubert challenge.    

A CASE STUDY:  DAUBERT RULES APPLIED TO LIFE CARE PLANNERS

In Northwest Bank v. K-Mart Corp.,40   a life care planner was enlisted to prove future
care needs for a slip-and-fall plaintiff.  K-Mart moved to exclude the life care planner’s
testimony.   A specific challenge was raised to the education, training, and experience of
the life care planner in question.  The court acknowledged that the non–physician life care
planner might be qualified to testify concerning medical costs, but reasoned that he was
not qualified to provide medical evidence of the need for treatment:

[T]he court is unaware of any instance in which a witness with no education
or licensure in medicine, osteopathy, dentistry, chiropractic, or nursing has
been found qualified, regardless of experience, to give an opinion on a
person’s medical condition and medical future based on a review of medical
records and an interview with the patient . . . .41

The court went on to conduct a detailed Daubert analysis, including an initial evaluation of

whether the life care planner’s soft science should be subject to the Daubert rules of
reliability and relevance.  The court concluded that there are no escape routes for social

scientists.  The Daubert framework for assessing expert testimony is applicable to social
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42  Tyus v. Urban Search Management, 102 F.2d 256 (7th Cir. 1996).

43   Rosen v. Ciba-Geigy Corp., 78 F.3d 316, 319 (7th Cir.), cert den’d 117 S. Ct. 73 (1996).

44    Definition quoted, supra at Note 2.

45   Northwest Bank v. K-Mart Corp.,  1997 U.S. Dist. LEXIS 3426 (N. Dist. Ind. 1997).

46   TEX. R. EVID. 801 (d) defines hearsay:

“Hearsay” is a statement, other than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter asserted.  
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science experts, just as it applies to experts in the hard sciences.42   Even the most
esteemed and experienced expert must establish a nexus between his opinion and
established scientific principle and methodology.43

So how does the life care planner fare when he asserts that he can acquire an
understanding of an impaired person’s medical condition from review of the medical

records?  The analysis of the court in the Northwest Bank case just very well may be one

of first impression, with respect to the application of Daubert to life care planners.  The
industry definition44 of a life care plan insists on adherence to life care planners’ standards
of care.  But when the expert cannot demonstrate that his theory or method is based on a
scientific principle that amounts to anything more than mere subjective opinion, he walks

on very thin ice.  In Northwest Bank, the proffered life care planner failed to demonstrate
adherence to a scientific method that is practiced by at least a recognized minority of
scientists in the field.   The life care plan, without medical support, failed to satisfy the

reliability prong of the Daubert test.45  

  

PROBLEMS  WITH THE  REPORT

Hearsay.

Plaintiffs would like nothing better than for the work product of the life care planner to
become a tangible piece of admitted evidence.    Regardless of whether the life care
planner’s report is admitted, other plaintiffs’ witnesses, such as treating physicians,
independent medical experts, and economists,  may find themselves obliged  to refer to
and rely upon it.   If admitted, the report becomes the centerpiece of a table laden with
support designed to maximize damages.

Clearly the life care plan is founded on hearsay.  The life care planner conducts interviews;
he or she prepares notes; he reads hearsay documents; he or she consults out-of-court
sources to determine the costs of various items of care; he or she  prepares a report and
makes statements which are offered to prove the truth of the matter asserted.46
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47   TEX. R. EVID. 803 (6) provides:

The following are not excluded by the hearsay rule, even though the declarant is available as
a witness:

(6) Records of Regularly Conducted Activity.  A  memorandum, report,
record, or data compilation, in any form, of acts, events, conditions,
opinions, or diagnoses, made at or near the time by, or form information
transmitted by, a person with knowledge, if kept in the course of a
regularly conducted business activity, and if it was the regular practice of
that business activity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or other
qualified witness, or by affidavit that complies  with  Rule 902 (1), unless
the source of information or method or circumstances of preparation
indicate lack of trustworthiness.  “Business” as used in this paragraph
includes any and every kind of regular organized activity whether
conducted for profit or not.  

48   822 S.W.2d 252 (Tex. App.–Hou [1st Dist.] 1991, writ denied).

49   TEX. R. EVID. 703 (2001).

50   Id. 
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No cases have been found which deal with the question of whether a life care planner’s
report can satisfy an exception to the hearsay rule.  The obvious exception which plaintiffs
may seek to invoke would be the business records exception,  TEX. R. EVID.  803 (6).47

Equally obvious should be the inadequacy of Rule 803 (6) to establish a hearsay exception
to permit the admission of a life care planner’s report, which almost always consists of data
compiled in multiple layers of hearsay.  What happens when the so-called business record
contains, not records generated by the life care planner, but rather information supplied by

others?  In GT & MC, Inc. v. Texas City Ref., Inc.,48 we find an analogy and perhaps an
answer.  The business record in question contained invoices created by an another entity
and sent to the defendant.  The act of delivery to the defendant made the invoices a part
of the defendant’s primary record of information about the underlying transaction, and
therefore, admissible under Rule 803 (6).

In the typical scenario, the life care planner does not receive   records via direct delivery
from health care providers, but by some indirect route, such as through the attorney’s
office.  In addition, the  focus of the life care planner’s report is to prove damages in a
lawsuit.  The focus inherently suggests bias.  The elements of personal knowledge,
generation in a regular activity, and advocacy-free trustworthiness would seem to be
lacking.

Reliance Upon Hearsay.

Experts can rely upon hearsay.49  They can offer testimony that is based upon hearsay, if
the hearsay is of a type that is reasonably relied upon by experts in the particular field.50

But can a testifying expert broadcast otherwise inadmissible hearsay to the jury by
referencing it in his report, or relying upon it in live testimony?    The answer to that query
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51   747 S.W.2d 361 (Tex. 1987).

52   Tex. R. Evid. 705 (a) currently provides:

(a) Disclosure of Facts or Data.  The expert may testify in terms of opinion or inference and
give the expert’s reasons therefor without prior disclosure of the underlying facts or data,
unless the court requires otherwise.  The expert may in any event disclose on direct
examination, or be required to disclose on cross-examination, the underlying facts or data. 

     Tex. R. Evid. 705 (a) (2001). 
 

53   Prior to the 1984 amendments this is how TEX. R. EVID 705 (a) read:

(a) Disclosure of Facts or Data.  The expert may testify in terms of opinion or inference and
give his reasons therefor without prior disclosure of the underlying facts or data, unless the
court requires  otherwise. The expert may in any event disclose on direct examination, or be
required to disclose on cross-examination, the underlying facts or data.

    
      Authority: Historical Notes, O’Connor’s Texas Rules (2001) following Tex. R. Evid. 705.

54  See, e.g., Beavers v. Northrop Worldwide Aircraft Services, Inc.,  821 S.W.2d  669 (Tex. App.–Amarillo 1991, writ
denied), where the court held that inadmissible hearsay found in an expert’s report could not come into evidence when timely objected
to.  

55   769 S.W.2d 954 (Tex. App.–Texarkana 1989, writ den’d).
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should be a resounding “No!”  In Birchfield v. Texarkana Mem. Hosp.,51 the Texas
Supreme Court held that an expert witness should not be permitted to recount a hearsay
conversation with a third person, even if that conversation forms part of the basis of his
opinion.  

Attorneys sponsoring a life care planner must consider the impact of TEX. R. EVID. 705 (a),52

which is the rule that authorizes disclosure of underlying opinions of experts.   The current
version of the Rule would seem to invite the raw dumping of hearsay into the record.  If the
life care planner will testify that he relied upon inadmissible hearsay, and is invited by the
attorney who sponsors him to disclose the hearsay, Rule 705 (a) would appear on its face
to permit the disclosure.   Rule 705 (a) was amended in 1984, to add the phrases  which
permit disclosure of the underlying data “on direct examination” as well as “on cross
examination.”53   After the amendment, case law has developed to forbid opening the door
to wholesale admission of otherwise inadmissible hearsay.54   Additional amendments to
Rule 705 in 1998 did not affect the provisions related to disclosure of the bases for expert
opinions.  Overzealous attorneys may wish to use Rule 705 as a tool to abolish all hearsay

limitations.  But the courts have reasoned differently.  In First Southwest Lloyds Ins. Co.
v. MacDowell,55 the court held:

[T]he use of the permissive word may in indicating that the
expert ‘may in any event disclose . . . the underlying facts or
data’ does not indicate an absolute right of the expert to
disclose all of the facts and underlying data under all
circumstances.  We conclude that the better judicial position is
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56    Id. at 958.

57   31 S.W.3d 538 (Ct. App. Mo.  2000).
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to not allow the affirmative admission of otherwise inadmissible
matters merely because such matters happen to be underlying
data upon which an expert relies.56

Additional protections will be found in the sections of Rule 705 (b), which permit voir dire
examination of the expert outside the presence of the jury to determine whether the
underlying facts or data should be disclosed before the jury.  Further, the court is directed
to perform a balancing test and to consider limiting instructions in Rule 705 (d).  

These rules have significant impact on both the admissibility and persuasiveness of the life
care planner’s testimony.  Sponsors of life care planners should be prepared for  hearsay
battles  under Rule 803 and Rule 705.   Those who seek to rebut the life care planner
should use the rules to forbid the offer of hearsay testimony.  

PROBLEMS WITH THE WITNESS

Best Background, Plaintiffs’ Perspective.

The very best life care planner a plaintiff can get just might be a medical doctor with
appropriate credentials in assessing future care needs.   A sterling example of the medical

doctor’s invulnerability is found in Mitchem v. Gabbert,57 where a plaintiff in automobile
collision litigation used a life care planner who was (a) a medical doctor; (b) board certified
in physical medicine and rehabilitation; (c) a wound care specialist; and (d) certified by the
Commission on Disability Evaluations as a Life Care Planner.  An objection to the testimony
was summarily dismissed without merit.   

Physicians who have the patience and penchant for detail required by life care planning are
rare and hard to find.   Other specialists who make generally good witnesses include
vocational rehabilitationists, who were the original life care planners.  If you get a vocational
rehabilitationist who is skilled in confirming disability for employment, you may find that your
witness is attentive to detail, and capable of impressing a jury with the discipline required
by a field which pre-dates the modern onslaught of life care planners.  Even if your case
involves a person who is not capable of working, consider consulting with a vocational
rehabilitationist.  Most rehabilitationists are quite skilled at taking the next step, and they
frequently do it in conjunction with medical providers.   These witnesses maintain credibility
and professionalism to a high degree.

If you decide to go forward with a life care planner who has a background in one of the
other health care professions,  you can still  find some excellent choices.  But you should
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58   Northwest Bank v. K-Mart Corp.,  1997 U.S. Dist. LEXIS 3426 (N. Dist. Ind. 1997).
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also use caution in your selection.  Regardless of the witness’s background, watch out for
the patient advocate, and seek out the jury educator.  

Best Background, Defense Perspective.

Pick the right tool for the right job.  If your case involves issue of loss of earning capacity,
you cannot do better than a vocational rehabilitationist, who has the skill and resources to
find the reluctant plaintiff a job whether he wants it or not.   If your case involves a debate
as to what kind of custodial care is needed (e.g., nurse v. aide), consider having a
physician play a key role in the review of the life care recommendations.  It is very
persuasive when a jury hears that a nurse is neither necessary nor appropriate for routine
custodial tasks.

In many cases, the best choice for the defense is to use no life care planning expert at all.
This is particularly true when the plaintiff’s plan is characterized with grotesque
extravagance.  A better strategy to combat overkill is often to simply enlist plaintiff’s other
experts, including treaters, to lead the imaginative planner out of wonderland.  

The best strategy for the defense is to eliminate the plaintiff’s  life care planner from the

case on Daubert, or similar motions.  Failing that, the best strategy may be to expose the
planner’s frivolity.  If the defense declares a life care planner, that declaration tends to lend
credibility to a process that is fraught with speculation.  There are no easy answers.  The
decision about whether to call a life care planner for the defense is one that only excess
insurance carriers would have the incredible bad judgment to second guess.  

POINTS FOR CROSS EXAMINATION

What qualifies the life care planner to be an expert?

Some life care planners will testify that there is no such thing as a certification in life care
planners.  Scrutinize these individuals carefully.  Many may be seeking to conceal their lack
of formal education or training.   

The soft spot in the armor of most  life care planners is the genre-wide penchant to play
doctor.  Invariably, the egos of these individuals lead them into the path of temptation to
testify about medical need.  Some have indulged in hypertechnical word games to avoid
criticism for practicing medicine.  They do not make prognoses, but rather “forecasts” of
medical need.58    These fine distinctions should seldom make a difference in a carefully

applied Daubert analysis.  A medical prognosis is a forecast of the  future medical
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59    See, e.g., Stedman’s Medical Dictionary, 27th Edition (2000)

Prog-no�-sis: A forecast of the probable course and/or outcome of a disease.

       See also, Webster’s Seventh New Collegiate Dictionary (1967):

Prog-no

�

-sis: 1: the prospect of recovery as anticipated from the usual course of disease or peculiarities of the case
2:  FORECAST, PROGNOSTICATION.
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condition of the patient.59  To call the life care planner’s work product a forecast rather than
a prognosis is to merely disguise the non-physician’s  effort to practice medicine with a
synonym.    The life care planner who says that he can forecast without the benefit or input

of skilled medical evaluation becomes vulnerable to the first rule of Daubert, namely that
his work must be shown to be scientifically reliable.  

What has the life care planner done to prepare?

Did the life care planner conduct an interview with the plaintiff or family members?  Who
was there?  What was done?  Was the interview recorded in any way?  What are the
sources of history upon which the life care planner has relied?   Did the planner have any
consultation with health care providers, to get a blessing for the plan?

Carefully examine the life care planner about what the plaintiff needed before the injury in
your case.  Seek admissions from the life care planner, either that the needs in the life care
plan existed before the injury-producing event, or alternatively that the life care planner
does not know about the condition of the plaintiff before the injury in your case.  Then take
these admissions to the plaintiff’s other experts, and get them to evaluate what the life care
planner has measured.  Seek concessions that the plan does not measure damages, but

rather need.  After you get the concessions, file a Daubert motion.  Or, if the witness now

looks just a bit absurd after having been exposed by other witnesses, don’t file a Daubert
motion.  Take delight in the fun you will have in trial cross examination, instead.  

Has the life care planner acted alone?

Get a thorough understanding of exactly what material the life care planner has reviewed.
Many times, when there are issues of pre-existing conditions, the life care planner will not
have reviewed the medical evidence which supports the pre-existing condition.  In such
cases, what the life care plan measures very well may include needs which pre-date the
claim in your case. 

Effective cross examination often results when one expert disagrees with another expert
for the same party.  Does the life care planner diagnose or forecast medical needs without
the aid of a medical degree?  After you have challenged the witness’s qualifications, give
the egotistical expert some rope.  In deposition, invite the life care planner to prognosticate
future medical needs in great detail.  Then take the prognoses and review them with
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treating physicians.  While the degree to which individual life care planners advocate will
vary, one glittering generality emerges: life care planners are proud of what they do, and
they do it with great zest and enthusiasm.  Often, the life care planner’s advocacy overrides
common sense.  When treating physicians encounter extravagant plans, many are
astonished.  The offended treating physician will often become the defendant’s best
weapon to deflate an over-embellished life care plan.    

DEFUSE THE  CROSS EXAMINATION:    POINTS FOR PLAINTIFFS’ ATTORNEYS

Get Medical Support.

Every case has its peculiarities;  there are no absolutes.  But you should carefully evaluate
the pros and cons of keeping your life care planner isolated from your other experts.  It may
be a strategical error to allow your life care planner to form his opinions in a vacuum.  The
more you isolate this valuable damages expert, the more you increase the possibility that
the expert’s opinions will be perceived as lacking in reliability and relevance.  If at all
possible, encourage a dialogue between the life care planner and one or more treating
physicians.  If the treating physician says there is a medical need, and the life care planner

develops a plan to implement the medical need, your evidence will survive a Daubert
challenge, and will be far more persuasive.  

Tailor the Plan.

You want an off-the-rack plan because it’s cheaper?  Fine.  You get what you pay for.  A
skilled defense lawyer may hack your plan to pieces and dispose of your life care planner
before the evidence starts.  

The single greatest problem with life care plans is that they are often too ambitious.  In
many cases, the plans measure need, and say nothing at all about the differences in needs
after the tort, as opposed to before the tort.  

In the early going, you should encourage your life care planning consultant to measure
damage in this case.  Ask the planner to evaluate need only insofar as it relates to
extraordinary expenses that would not have been required, but for the injury producing
event.  

Prepare the Witness.

Nothing is less persuasive than an ignorant witness.  Get your life care planner to read the
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60   2001 U.S. Dist. LEXIS 606 (E.D. La.  2001).

61    773 So. 2d 670 (S. Ct.  La.  2000).
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depositions of the medical treaters.  Get him to read pre-existing medical records that have
been discovered by the other side.  Teach the witness to anticipate the anticipated thrust

of the defense, which almost invariably will involve a Daubert challenge, or an attempt to
discredit the witness for lack of qualifications, or both.  

It is critical to demonstrate that your planner has a method, and that it is accepted in his or
her field.  Let the planner explain at length the components of life care planning procedure,
from assessment, through planning and implementation.   If at all possible, choose a
witness who has enough professionalism  to admit that he or she cannot diagnose or
prognose.  Prepare the witness to explain that the plan is based upon the diagnoses and
prognoses of  health care providers who can and do agree to the necessity and
reasonableness of the recommended medical interventions.  

THE LIFE CARE PLANNER AS A DEFENSE WITNESS

Occasionally, defendants will use life care planners as witnesses to limit damages.  The
obvious deterrent to the use of any damages witness for the defense is the problem of
whether the defense is willing to concede that there is some damage.  In cases of
catastrophic injury, that point is often conceded.  In such cases, a conservative life care
planner can provide reasonable options for the jury to consider. 

A case in point is Vienne v. American Honda Motor Co.,60 a products action where
plaintiffs’ counsel took the initiative and moved to strike defense witnesses, including a
vocational rehabilitationist who offered life care plan testimony for the defense.  The
discussion in this opinion deals with qualifications, and touches lightly on FED. R. EVID. 702.

When plaintiffs and defense experts on life care planning differ dramatically, the judicial

solution is predictable: the court lets the jury decide.     In Duncan v. Kansas City
Southern Railway Co.,61 the Louisiana Supreme Court was confronted by two grossly
disparate plans.  The primary area of disagreement lay in recommendations for attendant
care.  Plaintiffs’ planner advocated around-the-clock care by a licensed nurse; the defense
sponsored a plan which recommended 16 hours per day by an aide.  The jury returned a
verdict which seemed to accept the plaintiffs’ plan.  Significantly, plaintiffs supported their
life care planner with testimony from a medical doctor who specialized in physical medicine
and rehabilitation. The court let the more ambitious plan stand.

A novel approach to the use of a life care planner for defense purposes arose in Exxon
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62    790 S.W.2d 883 (Tex. App.–Tyler, orig. proceeding).

63  Attributed to Dwight D. Eisenhower, as quoted by Richard Nixon in  Six Crises (1962). 
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Corp. v.Starr.62   A plaintiff’s life care plan was prepared by a psychologist, who projected
the need for continuous neuropsychological and psychiatric treatment.  The projection
became the basis for a successful motion by the defense to have the plaintiff submit to an
independent mental examination.

CONCLUSION

This talk has been about plans.  Unlike the life care planner, you have a responsibility to
advocate.   You should make no little plans.  They have no magic to stir men’s blood.  

And you should try to emulate the  wisdom of a famous general, who once said:   “In
preparing for battle I have always found that plans are useless, but planning is
indispensable.”63
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Call for Manuscripts
The Journal of Life Care Planning (JLCP), the only peer-reviewed and professional

journal dedicated to the specialty practice of life care planning, is seeking manuscripts for
publication. One of the Journal’s objectives is to publish material that will add to the research
and knowledge base of life care planning practitioners. The Journal strives to publish
information that is relevant and valuable to life care planners and is appropriate and accurate
within standards in the field. Research and evidence-based articles are welcome and so are
case studies or real practice examples. Material published in the JLCP is the latest information
regarding life care planning and serves to provide academic foundation for this growing
specialty advanced practice. 

The editorial team welcomes your contributions for peer review. Submissions are accepted
at all times during the year.  Deadlines specific to each issue are February 15, May 15, August
15, and November 15 of each publication year. Please consider contributing to this specialty
practice by submitting a manuscript. Manuscripts that are double spaced and adhere to the APA
(American Psychological Association) style of professional writing can be sent as an email
attachment to Debra E. Berens, Managing Editor, Journal of Life Care Planning,
debra.berens@comcast.net.



Comments Regarding An Irreverent Look 
At Life Care Planners

Roger O. Weed, Ph.D.

First, it may be relevant to note that the article, from a presentation at a Medical
Malpractice Conference in 2001, appears to be written primarily from a defense attorney’s
perspective. There are some minor issues to discuss and/or clarify.  One of the first comments
is related to the author’s statement that “The proper role of the expert is to assist the trier of
fact to understand–in other words, to educate.” He observes that many experts are more
advocates for one side than educating the jury about a person’s needs.  This reviewer agrees.
In fact, Dr. Paul Deutsch, the father of life care planning, has advocated this position since the
beginning and wrote/edited a book on the subject in 1990 (Deutsch).  The life care planner who
assumes the role of an advocate for an evaluee or for the source of payment (e.g., insurance
companies), is not likely to be a credible witness in front of a jury. 

Another comment needs additional clarification. Specifically, “……and, almost
incidentally, medicine [physicians], are encouraged to supplement their income by becoming
life care planners.”  Physicians have been involved in the life care planning specialty practice
since training programs began and are not incidental to the process. One physician, Richard
Bonfiglio, was one of five people who designed the first nation-wide training program in life
care planning (Weed, 2009).  Many physicians have attended specialized life care planning
education program (and receive medical continuing education credits for their efforts).  Later,
Mr. Patterson rightly observed that many physicians are not typically the best authors of a life
care plan.  The methodology for conducting a future care needs review and developing a report,
is not based upon common medical school training, education, and procedures.  To
successfully defend a life care plan, the physician will need to affiliate with qualified life care
planner or undergo the specific training associated with the specialty practice.  In fact, in some
cases, the true “medical” needs are the least of the future care opinions. 

There is one material error. The definition of life care planning was attributed to the wrong
source. In a footnote on page 4, he states “This definition has been attributed to criteria
developed by the American Association of Nurse Life Care Planners [AANLCP], as well as a
private organization which provides life care planners’ training, in association with the
University of Florida. See comments at www.medlegalservices.com.” 

First, the life care plan definition listed on the website neglected to list the source and the
definition by the AANLCP is different.  The definition proffered by the American Association
of Nurse Life Care Planners definition is (Source: American Association of Nurse Life Care
Planners Membership Guide, 2008, p. 4.).
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“The Nurse Life Care Planner utilizes the nursing process in the collection and
analysis of comprehensive client specific data in the preparation of the dynamic
document. This document provides an organized, concise plan of estimated reasonable
and necessary (and reasonably certain to be necessary), current and future healthcare
needs with the associated costs and frequencies of goods and services. The nurse life
care plan is developed for individuals who have experienced injury or have chronic
health care issues.

Nurse life care planners function within their individual professional scope of
practice and, when applicable, incorporate opinions arrived at collaboratively with
various health care providers.

The nurse life care plan is considered a flexible document and is evaluated and
updated as needed.”

The full citation for the definition in Mr. Patterson’s article should be: Combined
definition of the University of Florida and Intelicus annual life care planning conference and
the American Academy of Nurse Life Care Planners (now known as the International Academy
of Life Care Planners) presented at the Forensic Section meeting, NARPPS annual conference
(now know as the International Association of Rehabilitation Professionals), Colorado
Springs, CO, and agreed upon April 3, 1998 as cited in Weed, R. (2009).  Life care planning:
Past, present and future. “In R. Weed & D. Berens (Eds.). (2010), Life Care Planning and Case
Management Handbook (3rd ed., p. 3).  Boca Raton:  CRC Press.”

With regard to the life care planning definition, it is presumed that the author did not know
the difference between the American Association of Nurse Life Care Planners and the older
American Academy of Nurse Life Care Planners (which is now the International Academy of
Life Care Planners, and is associated with International Association of Rehabilitation
Professionals).  The Academy pre-dates the Association and it was the Academy that was active
in the early years for establishing the all-encompassing definition and standards of practice. 

Another clarification is related to Mr. Patterson’s statement. “At the time this paper went
to press, we could find references which allude to training programs by the American
Association of Nurse Life Care Planners; by a program sponsored by a private organization
which may have an affiliation with the University of Florida; and by a nonprofit organization
known as the Commission for Disability Evaluation. We also located a reference to ‘standards
of practice’ at a website for the International Academy of Life Care Planners.”

Most readers of these comments will know that there are two certifications available to
life care planners. The first is the Certified Life Care Planner, from what was known as
Commission on Disability Examiner Certification and is now the International Commission on
Health Care Certification (which is a for-profit entity rather than a non-profit organization as
mentioned by Mr. Patterson).  This organization did not provide the training for meeting
certification requirements.  The second, available only to nurses, is the Certified Nurse Life
Care Planner credential available from the Certified Nurse Life Care Planner Certification
Board.  

There are also organizations that support the mission of life care planning.  The
International Academy of Life Care Planners is open to all interested life care planners whether
certified or not and publishes the Life Care Planning Standards of Practice, offers the Journal
of Life Care Planning as well as continuing education training programs.  Similarly, the
American Association of Nurse Life Care Planners offers educational programs and a journal
aimed at nurses in the profession.  Although a separate organization, they collaborate with the
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CNLCP board (see http://www.cnlcp.org).  There are also several current training programs
that provide the comprehensive foundation for life care planning specialty practice such as
Kaplan University (on-line), the University of Florida (on-line), and Capital Law.  The
AANLCP organization also arranges for training to meet their requirements for certification.

Mr. Patterson observes that life care plan testimony is essentially hearsay but adds that,
“They can offer testimony that is based upon hearsay, if the hearsay is of a type that is
reasonably relied upon by experts in the particular field.”  A footnote further explains that “if
kept in the course of a regularly conducted business activity, and if it was the regular practice
of that business activity to make the memorandum, report, record, or data compilation.”  The
point seemingly was that Mr. Patterson believes that some life care planners overstep their
bounds and may be subjected to impeachment if not careful.  This reviewer thinks it is wise for
the person preparing a life care plan to follow established, published and generally accepted
recognized (which includes proper foundation for recommendations) in order to clearly stay
within the bounds of hearsay exceptions. 

In summary, this article is well written and offers many of the same comments that this
reviewer has suggested to attorneys except that Mr. Patterson does a much better job of
documenting and referencing.  This reviewer believes that Mr. Patterson has generally “hit the
nail on the head” and other issues that could be debated are minor in nature and seem more
like quibbling over details.  
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Life Care Plan of John Child, Jr.

PREPARED BY: Charles A. Kincaid, Ph.D., CRC, CVE, ATP
Licensed Rehabilitation Counselor (N. J. Lic# RC000042)
Certified Vocational Rehabilitation Counselor
Fellow, American Board of Vocational Experts
Assistive Technology Practitioner
Mail: 11 Dundar Road, Suite 208, Springfield, NJ 07081

PREPARED FOR: Referring Attorney, Esquire
Madison Avenue Law Firm
1285 Madison Avenue
New York, New York  10020
Telephone:  (212) 999-9999
Facsimile:   (212) 999-9998

REGARDING: John Child, Jr.
DOB:  03/25/93

DATE OF REPORT: July 23, 2003

John Child, Jr. is a 10 year old male (DOB:  03/25/93) who was referred by Referring
Attorney for evaluation of his future care needs and development of a Life Care Plan.  I am
qualified to perform this type of evaluation based on my education, which includes a Ph.D. in
Rehabilitation Counseling and my work experience counseling and evaluating children and
adults diagnosed with disabilities.  I have been retained as an expert and consultant in
vocational rehabilitation since April 2000 and testified on 40 occasions in litigation matters.
A copy of my CV is attached for reference.

Summary
John, Jr. has severe limitations resulting from Autism that negatively impact his daily

living, including self-care, safety, educational and employment opportunities over the course
of his expected lifetime.  Consequently, John, Jr. needs a caretaker twenty four hours a day.
John Child and his family lost the financial and emotional support of his half-sister, Jane
Deceased on September 11, 2001.  I have estimated that the replacement costs of Jane’s
services are $464,967.  This report will specifically address John, Jr.’s future economic,
emotional, personal care and medical needs.   

I. Lost Services
As noted below, as a result of Ms. Jane Deceased’s death, the Child family has lost access

to her substantial personal care and emotional support previously afforded to John, Jr.  In the
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future, Mr. & Mrs. Child will require professional assistance with his care, whereas, Ms.
Deceased had indicated to her parents that it was her intention to help care for John according
to their wishes.  

Ms. Deceased contributed personal services to the daily care and nurturing of John, Jr. and
toward his socialization and recreational needs.  Ms. Deceased would have contributed
$464,967 to John, Jr.’s care.  This is a conservative estimate based on the following
assumptions:

• Jane provided on average 20 hours a week of household services to Caretaker and John,
Jr. in 2000 and 2001.

• After her marriage to George, she would have had her own family and likely reduced that
amount of time by 1/3 to 13.5 hours per week, 50 weeks a year.

• Jane would have continued helping the Childs on average 13.5 hours per week until her
mother, Caretaker, reached age 65.

• When Mrs. Child reached the age of 65 (in 17 years from now) Jane would have
increased the time she spent helping her aging mother with the care of John, Jr., by now
a full grown adult, to at least 20 hours per week, 50 weeks a year.  (Jane’s own children
had she started a family early in her marriage, would be nearly adults at that time,
requiring less attention from her).

• Jane would have continued caring for John, Jr. on average 20 hours per week, 50 weeks
a year until she reached the age of 65 herself, at which time she would have reduced her
level of support by 1/3 to 13.5 hours a week.

• After age 75, Jane would have provided minimal, if any, care to John, Jr.
• John, Jr., who is 16 years younger than Jane, will have a normal life expectancy.
• The hourly wage equivalent for services provided by Jane to John, Jr. and the rest of the

household was, at a minimum, $15.00 in 2001.  This is based on the average hourly
earnings of non-supervisory workers in the Services industry sector ($15.01 in 2001).1
An annual growth rate of 3 percent (assuming 2 percent inflation and 1 percent increase
in productivity) was applied to hourly wages.

II. Information Sources:
A. Medical Records and Reports:

1. Medical report of Dr. Neurologist, M.D., dated March 4, 1997.  
2. Bilingual Speech and Language Evaluation by Ms. Bilingual Speech Pathologist, 

Licensed Speech Pathologist dated February 27, 1997.
3. Bilingual Psychological Evaluation by Ms. Bilingual Psychologist, Ph.D., dated

February 27, 1997.
4. Bilingual Psychosocial Evaluation by Ms. Bilingual Social Worker, CSW, dated

February 27, 1997.
5. Bilingual Education Evaluation by Ms. Bilingual Education Evaluator, M. Ed.,

dated February 27, 1997.
6. Occupational Therapy Evaluation, by Ms. Occupational Therapist, OTR/L, dated

March 14, 1997.
7. Physical Therapy Evaluation by Ms. Physical Therapist, P.T., dated March 14,

1997.
8. New York City Board of Education, Committee on Special Education,

Individualized Education Plan, dated June 18, 1997.  
9. Claimant’s Proposed Findings of Fact and Conclusions of Law, State of New York



Workers’ Compensation Board, dated July 31, 2002.
10. Rebuttal of Application for Board Review, State of New York Workers’

Compensation Board, dated October 28, 2002.

B. Interviews and Consultations:
1. Interview of Mr. John Child and Ms. Caretaker Child and evaluation of John Child,

Jr.
2. Consultation with Dr. Pediatrician.
3. Consultation with Dr. Gastrologist, Schnieder Children’s Hospital
4. Consultation with Ms. Bookkeeper, Able Health Care Service.
5. Consultation with Dr. Neurologist.

III. Background
This care plan concerns the long term economic, emotional, personal care and medical

needs of John J. Child, Jr. (DOB: 3/25/93).  He was born at LaGuardia Hospital, located in
Forest Hills, New York and is presently 10 years of age.  John, Jr. is the second child of John
Child, (DOB: 4/24/60) and Caretaker Child (DOB 9/13/54).   Mr. Child is employed as a Cargo
Agent for Air Canada and Mrs. Child is a Homemaker.

John, Jr. was diagnosed with Autism at age four.  He lives with his parents and his sister
Katherine Child, age twelve, in Flushing, Queens County, New York.   John, Jr. is currently
attending PS 999 in Fresh Meadow, New York in a special education classroom of six children,
taught by one teacher and an assistant teacher. 

Autism is a complex developmental disability that typically appears during the first three
years of life. The result of a neurological disorder that affects the functioning of the brain,
autism impacts the normal development of the brain in the areas of social interaction and
communication skills. Children and adults with autism typically have difficulties in verbal and
non-verbal communication, social interactions, and leisure or play activities. 

John, Jr. lived with and was dependent on the economic and emotional support of his sister
Jane Deceased who died on September 11, 2001, while at work at General Telecom as a Junior
Translation Engineer in the World Trade Center.  

IV. Level of Functioning
Based on John, Jr.’s medical and educational records and my observations of him, he

functions at a 2 1/2 – 3 year old level.  It is highly unlikely that John will improve beyond this
age group.  Due to his autism, John, Jr. requires twenty four hour care and supervision,
including all activities of daily living, such as:

• Waking him up
• Dressing him
• Brushing his teeth
• Bathing him
• Preparing all meals and monitoring food intake
• Monitoring behavioral interactions and activities 
• Putting him to bed

John, Jr.’s autism makes him vulnerable to injury.  He needs 24 hour supervision.  In
addition, he has a sleeping disorder, which results in only sleeping a couple of hours each
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night, frequently waking up in the middle of the night and requiring attention.  John, Jr. is
currently in a special needs school.

According to briefs for the Workers’ Compensation Board, John, Jr. was most comfortable
with Ms. Deceased and Mrs. Child for his care.  John, Jr. responded best to Ms. Deceased, who
was able to control her brother’s behavioral outbursts.  He has difficulty getting along with
others and is subject to temper tantrums.  Mrs. Child has had to assume full care duties of John,
including behavioral monitoring, as he does not respond to others when he is upset.  

By the death of Ms. Deceased, John, Jr. has suffered a loss of financial and emotional
support.   Ms. Deceased contributed to her family financially by providing a portion of her
salary to the direct support of her brother and by paying for improvements to the family
apartment and for social and recreational activities.  She also contributed her time by taking
care of her brother and giving her mother respite from the demands of caring for John, Jr.  

V. Medical Overview
Medical records pertaining to John, Jr.’s course of treatment and rehabilitation were

provided and carefully perused.  The medical data is well documented and indicates that John
was diagnosed with Autism at age 4. They document a substantial disability with severe
functional limitations.

Ms. Bilingual Speech Pathologist, Licensed Speech Pathologist of the Manhattan
Childhood Center performed a bilingual speech and language evaluation of John on February
27, 1997 due to developmental concerns at 3 years, 11 months.  She reported the following
results:

1. John is demonstrating significant receptive language delays.  
2. He appeared unresponsive to auditory stimuli including noise making toys and human

voice.
3. He does not follow simple commands and identify objects when their names are

spoken.
4. John demonstrates scattered receptive language abilities up to the 6-7 month level.  
5. He obtained abilities on the expressive portion up to 4-5 month based.

A Bilingual Psychological Evaluation was also performed on February 27, 1997 by Ms.
Bilingual Psychologist, Ph.D.  Ms. Bilingual Psychologist administered Vineland Adaptive
Behavior Scales and Mental Scale of the Bayley II.  She indicated the following findings:

Vineland Adaptive Behavior Scales:
Domain: Age Equivalent
Communication 1.0 yr
Daily Living Skills 1.6 yr
Socialization 9 months
Motor Skills 1.11 yr
Adaptive Behavior Composite 1.3 yr

• John obtained a mean age equivalent of 1 year, 3 months, moderate deficit in adaptive
skills.

• Receptive and expressive language appears significantly delayed.
• Mental Scale of the Bayley II was administered, indicating significant delays. 



• John would benefit from a structured preschool program with ancillary services
provided.

Ms. Bilingual Social Worker, CSW, performed a Bilingual Psychosocial Assessment on
February 27, 1997.  She noted the following limitations:

• John appears in his own world and did not seem to respond to his own name.
• John has a limited expressive vocabulary.
• John does not know his colors nor his shapes.
• John needs assistance with many of his ADL skills.

Ms. Bilingual Education Evaluator, M. Ed. performed a bilingual education evaluation on
February 27, 1997 and indicated that John had significantly delayed cognitive skills,
socialization skills, adaptive behavior skills, motor skills and communication skills.  His age
equivalent scores were as follow:

Cognitive: 8-10  months
Socialization: 3   months
Adaptive Behavior: 16-17 months
Motor Skills: 18 months
Communication Skills: 6-7  months.

Ms. Bilingual Education Evaluator summarized her findings as follows:

“John’s total score on this measure gave him an age-equivalent of 9 months,
representing an overall delay of 38 months.  His areas of relative strength lay in
adaptive behavior and motor skills, with significant weakness and displayed in
the areas of cognition and communication skills, and even greater weakness
demonstrated in the area of socialization.”

Dr. Neurologist, MD evaluated John on March 4, 1997 for developmental delay and
speech difficulties.  Dr. Neurologist reported that:

“His language is limited to “mamma, papa and about 5-10 words.  He understands 1 step
commands.  There is pervasive ignoring or other people, in his own world with an [improved]
eye contact.  He has severe temper tantrums especially when he has to change activities.  He
is also very hyperactive.”

Dr. Neurologist reported an impression of:
1. Pervasive Developmental Disorder/Autism, with severe language difficulties.
2. Hypopigmented and hyperpigmented skin lesions.  
3. Family history of language and social difficulties in the father

Ms. Physical Therapist, P.T. conducted a Physical Therapy Evaluation of John on March
14, 1997 and noted that he had low muscle tone proximally.  She indicated the following
impressions and recommendations:

“John Child, Jr., Jr. is a 4 years old male with autistic like characteristics.  John
demonstrated adequate and functional range of motion, muscle tone and muscle
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strength.  He demonstrated minimal delays in his gross motor skills, although,
this did not interfere with his function.  At this time, John is not a candidate for
physical therapy, however, occupational therapy has been recommended.”

Ms. Occupational Therapist, OTR/L also performed an occupational therapy evaluation of
John on March 14, 1997, when he was 48 months old.  Her findings were as follow:

“Sustaining a marked delay in fine motor and perceptual motor skills due to poor
sensory organization.  He is unable to modulate incoming information.  John is
grossly functioning at 17 months in fine motor and perceptual motor skills.  He
is sustaining a 34% delay.”

Mrs. Child related that John, Jr. has a problem with constipation that negatively affects his
behavior and requires constant monitoring.  He takes Colace and Mylanta to regulate his bowel
movements.  Mrs. Child also noted that John, Jr. has a problem with weight control, which is
under supervision by his pediatrician, Dr. Pediatrician.   Furthermore, she stated that John, Jr.
requires the medication Zanax for excessive anxiety approximately once every 10 days to help
calm him.

Mr. and Mrs. Child utilized a home care attendant 5 hours per day from Monday through
Friday.  These services were provided by Able Health Care Services, located in Queens, New
York.  These services were cut off because John, Jr. lost his Medicaid Benefits that paid for
these services.  Mrs. Child has reapplied for these benefits and her application is pending.  In
addition, the Childs receive 3 hours of free weekend care on Saturday and Sunday through a
parent group, the Queens Chapter of the Autism Society of America.  The services are provided
through a separate branch of the chapter, QSAC - Quality Services for the Autism Community. 

In summary, John Child, Jr. has the following immediate care needs:
• Home attendant services 5 hours per day Monday through Friday
• Volunteer home attendant services 3 hours per day Saturday and Sunday
• Speech Therapy, 5 times per week for ½ hour per session.
• Occupational Therapy, 5 times per week for ½ hour per session.
• Daily care and supervision of his mother.
• Special education classes for individuals with disabilities.
• Periodic medical visits with Dr. Pediatrician, family pediatrician.
• Periodic medical visits with Dr. Neurologist, neurologist.
• Medical visits as needed with Gastrologist 

In addition, John, Jr.’s socialization and communication skills are very restricted.  He
would benefit from participation in after school activities, where he is exposed to new
situations and taught socialization skills.

V. Analysis of Future Care Needs:
When asked about their future plans for the care of John, Jr., Mr. & Mrs. Child indicated

the following goals:

• Lead a normal family life.
• Never reside in an institution.



• Following completion of high school at age 21, enroll on a Day Treatment Program.
• Lead an active life.

In addition to the immediate medical and daily care needs described above for John, Jr.,
he may benefit from specialized treatment for the symptoms of Autism including the treatment
modalities of; Applied Behavioral Analysis (ABA); Discrete Trial Training (discrete trials);
Treatment and Education of Autistic and Related Communication Handicapped Children
(TEACCH); Picture Exchange Communication Systems (PECS); Floor Time; and Social
Stories, Sensory Integration, Facilitated Communication, Medications, Vitamins and Mineral
Supplements, Dietary Interventions, Secretin, Music, Art and Animal Therapy (Please see
Appendix A for complete descriptions).  While it is unrealistic to expect John, Jr. to partake in
each of these treatment modalities, it is realistic to expect that his family would chose at least
one or more of them to enhance John, Jr.’s quality of life and daily functioning.

I understand that Social Worker, a social worker, has also recommended that John, Jr.
should have individualized therapy with a specialized professional, and that he might be able
to participate in family therapy to help him deal with the loss of his sister.

Future care needs for John Child, Jr. detailed in this Life Care Plan address his medical
and non-medical needs required to provide him with maximum function, independence and
capacity for full participation in his community.

Medical information obtained from Dr. Neurologist, Neurologist, indicates that Mr. John
Child, Jr. will require regular follow-up medical care; will continue to require medications for
his bowel management programs; will need consultations and periodic gastrology and dietary
evaluation for obesity issues; home health care assistance; and augmentative equipment for
independent communication; and “may require specialized therapy for treatment of his
symptoms of Autism.”  The costs associated with these products and services will be ongoing
and extend over John’s expected lifetime.  

The opinions contained in this report are offered to a reasonable degree of rehabilitation
certainty.  They are subject to revision should additional information be made available for
review.

Submitted by:
Charles A. Kincaid, Ph.D., CRC, ATP
Licensed Rehabilitation Counselor (N. J. License RC00042)
Certified Rehabilitation Counselor
Fellow, American Board of Vocational Experts
Certified Assistive Technology Practitioner

Enc.:  Appendix A: Autism and Treatment Options
Appendix B: Curriculum Vitae

cc:  file.    

1 U.S. Department of Labor, Bureau of Labor Statistics, Monthly Labor Review, July
2001, Table 20.
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Ethics Interface
Nancy Mitchell MA, OTR/L, ATP, CLCP, FIALCP

This column is written as a collaborative effort with Mary Barros-Bailey, journal ethics
column panel member, and the editorial support of Roger Weed and Tyron Elliot. The author
is grateful for their wisdom and collective experience.  We would also like to announce the
addition of Dianne Simmons-Grab to the journal's Ethics Interface panel and we welcome her
input, guidance, and expertise.  A hearty thank you goes out to Ann Wallace for volunteering
her time as an ethics panel member since its creation in 2006.  Thank you Ann.

The column is meant to be an educational forum for life care planners.  It is not designed
to offer an authoritative opinion from the editor or editorial board of the Journal of Life Care
Planning, the board of the International Academy of Life Care Planners (IALCP), or the board
of its parent organization, the International Association of Rehabilitation Professionals
(IARP), nor is it designed to represent or replace official opinions from the certifying body or
other organizations associated with the practice of life care planning. 

Ethical Dilemma
I am a life care planner who continues to practice as a nurse in a hospital as I grow my life

care planning business. I took a life care planning certification course that gave me an
excellent foundation in my work as a life care planner. I attend many workshops specific to
nursing that fulfill the continuing education requirements for my certification as a life care
planner. Is there a concern if I choose not to attend educational programs specific to forensic
work or life care planning? 

Response
It is important for all professionals to remain current in their given scope of practice. It is

no different for life care planners. Competence in our primary profession certainly contributes
to the foundation of our life care plans but it is unlikely to assure competence in life care
planning. 

It is helpful to refer to the Standards of Practice for Life Care Planners (2006) from the
International Academy of Life Care Planners which states in its introduction:

“D. Education/Preparation/Certification
The Life Care Planner must...:
5. Participate in specific continuing education, required to maintain the individual

practitioner’s licensure or certification within their profession.
6. Obtain continuing education and/or training to remain current in the knowledge and

skills in the field” (p. 124).  (Italics added)

While this does not delineate the exact mix of continuing education specific to life care
planning, it does advocate advancing one’s knowledge specific to the specialty area of life care
planning.

The Commission on Health Care Certification (now known as the International
Commission on Health Care Certification/ICHCC) Standards and Examination Guidelines
(2007) offers a similar direction to this question in two sections.  

Principles and Associated Rules: Principle 9 - Competence:
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“Disability examiners and life care planners shall establish and maintain their professional
competencies at such a level that their patients receive the benefit of the highest quality of
services the credentialed professional is capable of offering“ (p. 41).

Rules of Professional Conduct
R9.2:  “Disability examiners and life care planners will continuously strive through

reading, attending professional meetings, and taking course instruction to keep abreast of new
developments, concepts, and practices that are essential to providing the highest quality of
services to their patients” (p. 41).

While it may not be a serious breach of ethics, non-attendance at continuing education
specific to life care planning or forensic work is certainly poor business practice.  It is likely
impossible to keep current in a specialty practice without participating in ongoing education
specific to that work.  One other practical consideration is that the question of continuing
education may well be asked of the life care planner in deposition or trial.  It may diminish the
life care planner’s standing in the eyes of the trier of fact if little or no time has been spent in
continuing education specifically directed to life care planning.

References
Commission on Health Care Certification Standards and Examination Guidelines. (2007).

Retrieved July 18, 2009 from  http://www.ichcc.org/chcc%20standards%20and%
20guidelines%20manual%202 008.pdf/

International Academy of Life Care Planners. (2006).  Standards of practice for life care 
planners.  Journal of Life Care Planning, 5(3),123-129.  

New Ethical Dilemma 
My concern is the proper and ethical way to dispose of medical records sent to me for

review when I am retained to do a life care plan.  Is it adequate to remove the person’s name
from the records and dispose of the rest in recycling? 

A response to the above ethical dilemma will be published in the next issue of the Journal
of Life Care Planning.  The Journal of Life Care Planning welcomes the submission of real
world ethical dilemmas. Submissions will be altered to promote confidentiality and be kept in
strict confidence. Please send submissions to nancymitchell4574@yahoo.com.
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FIALCP: Do you have what it takes? 
 

Show your life care planning experience. 
Show your life care planning expertise. 

Show your commitment to the field. 
Become a Fellow. 

 
Becoming a Fellow in the International Academy of Life Care 
Planners shows that you are competent in life care planning 
and conduct your practice in accordance with accepted 
standards of practice. 
 
Criteria for becoming a Fellow are: 

• Minimum of 50 completed life care plans 
• Contribute to the field through publishing, 

teaching, research, or mentoring 
• Participate in professional organizations 
• Letters of reference 
• Successful blind review of two plans showing 

adherence to standards of practice  
• Participate in continuing education 
 

“Being recognized as a Fellow of the International Academy of Life Care Planners is an 
accomplishment to be proud of and it certainly gives me the edge over my opponent 
when being qualified as an expert for deposition and trial testimony.” 

Tracy Albee, BSN RN PHN LNCC CLCP FIALCP 
 
"My FIALCP adds to my credentials and designates the highest honor and distinction 
within my profession as a Life Care Planner." 

Tracy Wingate, OTR/L, FIALCP, CLCP, MSCC, CCM, CDMS 
 
“Whether certified or not, achieving Fellow status from the IALCP underscores one’s 
commitment to the practice of life care planning.  I consider the FIALCP a true honor.” 

Roger O. Weed, Ph.D., CRC, LPC, CCM, CDMS, FNRCA, FIALCP 
 

"FIALCP is professional peer recognition at its best!" 
Terri Sue Patterson RN, MSN, CRRN, FIALCP 

 
 
 

For further information and an application, go to 
http://www.rehabpro.org/ialcp 
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Medical Trust Fund for Sheri Jasper
A medical trust account has been set up for Sheri Jasper at Chase Bank, Oviedo, Florida

branch, to be used for her  medical expenses as related to her recent surgery and post-operative
complications which have necessitated an over three (3) week hospital stay that is ongoing at
the time of press.  On March 25, 2010, it was announced to the life care planning community
that Sheri has been diagnosed with non-small cell carcinoma in her left lung and she underwent
surgery the following week.  On April 5, 2010, it was announced that Sheri was unresponsive,
continued in a drug-induced coma, was on a ventilator, and in ICU.  As of the date of press,
April 13, 2010, Sheri was reported to have slightly improved, was more responsive, and was
able to be off the ventilator for short periods of time.  She is reported to be improving a bit
each day. 

To contribute to the medical trust for Sheri, please make checks out to the Cheryl Jasper
Trust  Fund and mail them c/o The Foundation for Life Care Planning Research, 10
Windsormere Way, Ste. 400, Oviedo, FL  32765.  

To send electronic well-wishes to Sheri, the Foundation has set up a special e-mail account
at: sheri_jasper@me.com.  

To snail mail a card or note, mail to Sheri Jasper,  c/o The Foundation for Life Care
Planning Research, P. O. Box 622049, Oviedo, FL  32762-2049.   

Challenge Grant
An anonymous donor has put up $5,000 for the Sheri Jasper Trust fund if at least $2,500

can be raised among the life care planning community.  Already $400 has been contributed to
Sheri’s medical trust in an effort to eliminate her overwhelming and unexpected medical
expenses and future rehabilitative needs. 
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Announcements and Educational Opportunities
For Your LEARNING Pleasure

Note:  The following list is not all inclusive.  The JLCP does not support or endorse the
educational opportunities listed below and provides this information solely as a service to our
readers and in support of continuing education for all rehabilitation professionals.  While we
make every effort to publish accurate information, we cannot assume liability for errors or
omissions in these listings and suggest that you verify all pertinent meeting details with the
sponsoring organization BEFORE making your travel plans or other arrangements.

APRIL
National Occupational Therapy Month
Counseling Awareness Month

Life Care Planning Summit 2010
April 17-18, 2010
Summit meetings held at Georgia State University
Lodging at Hyatt Regency Atlanta, GA
For information: http://www.rehabpro.org/events/life-care-planning-summit-2010/

Contemporary Forums Conference Series
"Brain Injuries"
April 28-May 1, 2010
Grand Hyatt, San Antonio, TX
For more information:  www.contemporaryforums.com 

American Occupational Therapy Annual (AOTA) 90th Annual Conference & Expo
April 29-May 2, 2010
Hilton Orlando, Orlando, FL  
For more information:  www.aota.org 

MAY
National Children's Mental Health Awareness Day, May 6th

IARP Disability Management Section Webinar
"Your Client is on Social Security Disability: What are the options for returning to competitive
employment?"
Broadcast live:  May 6, 2010 
Broadcast times:  9 am Pacific – 10 am Mountain – 11 am Central – 12 pm Eastern
For more information and to register:  http://www.rehabpro.org/sections/
disability-management/events/may-webinar
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Contemporary Forums Conference Series
"Spinal Cord Injuries"
May 12-15, 2010
Sheraton Boston, Boston, MA
For more information:  www.contemporaryforums.com 

7th Annual World of Possibilities Expo, Maryland 2010
May 14, 2010
Maryland State Fairgrounds, Timonium, Maryland
For more information:  http://expo.caringcommunities.org  

IARP Case Management Section Webinar
"What Works at Work Following TBI"
Broadcast live:  May 19, 2010
Broadcast times:  9 am Pacific – 10 am Mountain – 11 am Central – 12 pm Eastern
For more information and to register: http://www.rehabpro.org/sections/case-management/
events/051910 

36th Annual Scientific Meeting of American Spinal Injury Association
May 26-28, 2010
Sheraton Music City Hotel, Nashville, TN
For more information: www.asia-spinalinjury.org 

JUNE
Case Management Society of America (CMSA) 20th Anniversary Conference and Expo
"Dreaming and Doing:  Making a Difference Together"
June 8-11, 2010
Disney's Coronado Springs Resort, Orlando, FL
For more information:  www.cmsa.org

American Physical Therapy Association Annual Conference and Exposition
“PT 2010”
June 16-19, 2010
Boston, MA
For more information:   www.apta.org 

American Rehabilitation Economics Association (AREA)
"2010 ANNUAL CONFERENCE"
June 17-20, 2010
Ambassador East Hotel, Chicago, IL
For more information: www.a-r-e-a.org

2010 National ADA Symposium 
June 20-23, 2010
Hyatt Regency Denver at Colorado Convention Center, Denver, CO
For more information: www.adasymposium.org/ 
SEAK 19th Annual National Expert Witness Conference



June 24-25, 2010
Crowne Plaza Chicago O’Hare Hotel & Conference Center, Chicago, IL
For more information:  www.seak.com 

JULY
"2010 in 2010" Recognize the 20th Anniversary of the signing of the ADA in a
"Proclamation of Recommitment"
For more information:  http://www.2010anniversary.org/

AUGUST
American Psychological Association (APA) 118th Annual Convention  
August 12-15, 2010
San Diego, CA
For more information: http://www.apa.org  

Looking Ahead...

SEPTEMBER
2010 International Symposium on Life Care Planning
September 13-14, 2010.  (Post-conference programs September 15-16, 2010)
Walt Disney World's Contemporary Hotel, Orlando, FL
For more information:  http://islcp.org/home.html 

2010 Academy on Spinal Cord Injury Professionals
September 22-24, 2010
Bally's Las Vegas, NV
For more information:   http://www.spinalcordcongress.org/
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